NOIMUVSIINIENd 3SZSNOH SONIAV3AISD 3IeSaWNWOIN V 


6S61 “4380190 


ments ty of JO? 


dire and Siren 


ae Wedneday 
Ce al 


am (i a 
Hagen on bed a comand we 


z 
7 
, 
; 
= 
= 


4% 





OUR COVER 


Pictured on our cover this month are some of the members of 
the Mighty-sixth Congress who figured prominently in the drafting 
and enacting of the new labor law. At the upper left is the familiar 
face of Senator John F. Kennedy from Massachusetts. Beside him is 
Robert I. Griffin, Representative from the Ninth District of Michigan. 
Immediately below Kennedy is Representative Phillip M. Landrum 
from the Ninth District of Georgia, and below Landrum is Sam J. 
Irvin, Jr., Senator from North Carolina. In the lower left corner is 
Kepresentative John F. Shelley from the Fifth District of California. 
and beside him is Carl Elhott, Representative from the Seventh Dis 
trict of Alabama. 
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IN THIS ISSUE 


New Labor Law. The big news, of course, is that we have a new 
labor law. Twenty-four years ago, the Congress passed the Wagner 
Act, thus ushering in the modern era in labor-management relations 
as governed by federal law. After 12 years, amendments were made 
in the form of the Taft-Hartley Act. Now, after another 12 years, 
another milestone in federal labor law has been reached in the passage 
of the Labor-Management Reporting and Disclosure Act of 1959, 
another effort in the continuing program to achieve an equitable 
balance between labor and management. 





As has been the case in past labor legislation, the new act has 
been received with mixed feelings. The AFL says that it “worsens 
Taft-Hartley,’ which they have never liked, while others are shouting 


” 


its praises. Despite the condemnations of the act by organized labor, 
one of our articles this month, which begins at page 675, traces much 
of the responsibility for the passage of the act to the very doors of 
labor itself. The author is Sar A. Levitan, labor specialist, Legislative 
Reference Service, Library of Congress. Mr. Levitan writes that the 
uncompromising position of the unions in regard to the legislation 


and the actions of their lobbyists did much to alienate some of the 
middle-of-the-road support which labor usually expects. 

3esides the attitudes and actions of the unions in opposing the 
legislation, President Eisenhower's television speech did much to draw 
out the necessary public support. In a recent speech, Congressman 
Landrum said that the President’s speech brought more mail into his 
office than he had received in all the previous years he has served 
in the Congress combined. 

Behind all of this front-line action were the investigations con 
ducted by the McClellan Committee. The corruption and racketeering 
disclosed by the committee also had much to do with popularizing 
the need for labor reform. One of the key issues brought out by the 
McClellan Committee was that there was a shocking lack of democracy 
in certain areas of organized labor. A major purpose of the new law 
is to insure union democracy. In the article beginning at page 683, 
Harold A. Katz, a Chicago attorney, discusses the administration of 
the internal affairs of a union in compliance with the new law. Among 
other things, Mr. Katz considers the so-called bill of rights contained 
in Title I of the act. 

In our “Rank and File” department this month, we give a short 
history of the new act, together with a reproduction of some of its 
provisions—especially the bill of rights, the labor and management 
reporting requirements and the amendments to the Taft-Hartley Act. 
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Contract Bar Doctrine. The National Labor Relations Act pro- 
vides that an employer must bargain with the chosen bargaining 
representative of his employees. The reason for this requirement is 
to have the employer and the union reach an agreement about wages, 
hours and working conditions which may be put into writing in the 
form of a collective bargaining agreement. Such an agreement, which 
is intended to stabilize the employer-employee relationship, would be 
meaningless if the NLRB were to unstabilize that relationship by 
holding a representation election during the midterm of an existing 
agreement. However, the fact that a group of employees are covered 
by a collective bargaining contract should not deprive them of their 
statutory right to select and change their bargaining representative. 
Thus, whenever the Board is asked to conduct a representation elec- 
tion among a group of employees who are covered by an existing 
contract, it must decide between industrial stability and the employee’s 
right to change their bargaining representative. The Board’s solution 
to this dilemma is known as the contract bar rule or doctrine, which 
provides that an election will not be conducted when a valid collective 
bargaining contract still has a period to run. However, an election 
will be conducted if the petition is filed by a contracting union which 
has not been certified. 

The evolution of the NLRB’s contract bar doctrine is the subject 
of the article published at page 687. The author is Benjamin B. 
Naumoff, assistant to the director of the NLRB, Second Region. 


Believing that “the Board’s doctrine will not remain static, but 
will of necessity have to relate itself to the nature of our industrial 
framework,’ Mr. Naumoff suggests that there are three areas for 
further Board exploration—the impact of technological change, especially 





automation, on existing contracts; the possible liberalization of the 
Board’s defunctness policy; and a minimization of “sweetheart agree 
ments” by requiring that for an agreement to forestall a rival petition, 
it be shown that a copy of the agreement was effectively shown to each 
employee 

ASMA. For the past four years, we have published the papers 
delivered at the annual conference of the Association of State Media- 
tion Agencies. The conference was held this year in San Juan, Puerto 
Rico, on July 29, 30 and 31. 

Only about 10 per cent of the states have state mediation agen 
cies. However, this association has been most active in serving as a 
medium for the exchange of information and ideas among the officials 
of those states which do have agencies. Morris Slavney, who is a 
commissioner of the Wisconsin Employment Relations Board, was 
elected president of ASMA for the forthcoming year. 

The Secretary of State of Puerto Rico and Secretary of Public 
Works, Roberto Sanchez Vilella, addressed the conference on the 
industrial growth of the commonwealth as the result of its recent 
“operation bootstrap.” His remarks are at page 701. 


In This Issue 





Allan Weisenfeld, vice president of the association and secretary 
of the New Jersey State Board of Mediation, in the speech beginning 
at page 703, spoke about his belief that labor disputes which are 
confined to one state should be settled in that state without resort 
to federal assistance, except as a last resort. He suggested that (1) 
the federal mediation service shouid be available to those areas in 
which there are no state mediation services available on a full-time, 
professional basis; (2) federal mediation should be limited in those states 
willing and able to provide adequately paid and properly trained 
mediation personnel; and (3) there should be a joint federal-state 
jurisdiction in those disputes which have such a substantial effect on 
interstate commerce as to be felt immediately and significantly in 
more than one state. 


The executive secretary of the Wisconsin Employment Relations 
3oard, Arvid Anderson, presented a discussion of disputes affecting 
government employees. His article, which appears at page 707, points 
out that the number of public-employee disputes is increasing and 
that there is, therefore, a need to re-examine the traditional views 
concerning such disputes. He suggests that fact-finding or arbitration 
should be substituted for the right to strike as a means of resolving 
disputes among public employees. Mr. Anderson said: “To con- 
tinue to deny grievance procedures or not to provide other adequate 
solutions to public-employee disputes can only lead to more serious 
disputes with a lowered level of morale among public employees and 
a lowered standard of public service.” 

Rafael Font Gonzalez, an arbitrator of labor disputes, Bureau of 
Conciliation and Arbitration, San Juan, Puerto Rico, told the con- 
ferees about the functioning of his bureau and the problems involved 


in securing and training persons to become labor mediators. His 
speech is published at page 712. 


The Puerto Rican Department of Labor’s supervisor of concilia- 
tion and arbitration, Francisco Aponte Perez, spoke about the voluntary 
settlement of labor disputes by means of mediation. In the articie 
at page 716, he discusses the goals of mediation and, after a presenta- 
tion of the procedures currently employed in labor mediation, he 
evaluates the technique itself. 

Hiram R, Cancio, Attorney General for the Commonwealth of 
Puerto Rico, presented a paper to the conference containing general 
comments on the place of mediation in labor disputes. He particularly 
stressed the place of government in resolving such industrial disputes. 
In his article, which begins at page 720, he says that “if the public 
is to be protected from injurious work stoppages, I am sure that we 
will all agree that the government must have more authority, means 
and procedures than the present mediation process permits.” 


In a-speech calling for the uprooting of “irrational attitudes” and 
“irrational claims,” the president of the Chamber of Commerce of 
Puerto Rico, Jorge Bird Fernandez, discussed the subject of “mis- 
guided labor.” His speech is reproduced at page 723. 
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Economy 





Cost of Living 


index, 1947-49 100 


DOWN. Prices of consumer goods and services de 
clined 0.1 per cent between July and August according 
to the Department of Labor’s Bureau of Labor Statistics. 
A drop of 0.9 per cent in food prices was responsible 
for the decrease, as prices of all other items averaged 
0.2 per cent higher. Nonfood commodities were up 
0.2 per cent and services were up 0.3 per cent. 

¢ The Consumer Price Index for August was 124.8 
per cent of the 1947-1949 average, 0.9 per cent higher 
than a year ago. The value of the consumer dollar, at 


80.1 cents, was unchanged from July. 
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The Economy 


1958 1959 1957 1958 1959 


DOWN. As the effects of the steel strike became more 
widespread in August, the index of industrial produc 
tion dropped four points to an index (seasonally ad 
justed) of 149 per cent of the 1947-1949 average. 

In August, the output of most durables dropped, 
while production of nondurables continued at or neat 
their july rates. 

Production in the primary metals industries fell 
from 108 per cent in July to 64 per cent in August. 
Production in fabricated metal products fell from 
150 per cent in July to 144 per cent in August. In'the 
same period, machinery production dropped one point 
to 179 per cent 
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Labor DOWN. [Total civilian employment declined by 350,000 
Force between July and August to 67.2 million. This fall 
mainly reflected sharp cutbacks among seasonal 
workers in agriculture. Total employment in non- 
agricultural establishments (seasonally adjusted) was 
practically unchanged between July and August at 
60.9 million. Factory employment, which usually 
expands at this time of the year, fell by about 250,000. 
Unemployment fell by about 300,000 to 3.4 million 
as young summer jobseekers continued to find work 
or withdraw from the labor force. 
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Manufacturing UP. The workweek in manufacturing industries rose 
Wages and by 0.2 hours to 40.5 hours in August. This was about 
Hours the customary pickup following the vacation period. 
, However, average hourly earnings fell over the 
month from $2.23 to $2.19. This comparatively large 
change did not result from wage-rate changes, but 
rather from employment declines among relatively 
high-paid workers in the steel and auto industries and 
large seasonal increases in the number of relatively 

low-paid workers in nondurable goods. 

Because of the drop in average hourly earnings, 
average weekly earnings fell by $1.17 over the month 
to $88.70. Despite these declines, August earnings 
were still higher than a year ago. 
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Personal DOWN. Personal income declined $2.6 billion at a 
Income seasonally adjusted annual rate in August to $381.4 
billion. 


Reflecting the steel strike, labor income also de 
clined by about the the same amount to $269 billion. 





Small increases in dividends, personal interest and 
transfer payments were offset by a decline in the 
income of farm proprietors—about a drop of $700 million. 
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Construction DOWN. Expenditures for both private residential and 


public construction (seasonally adjusted) declined dur 
ing August, while outlays for private nonresidential 
construction rose. The value of new construction put 
in place during August was $54.9 billion as compared 


with $55.5 billion in July. 


Stock DOWN. Stock prices declined during most of August 

Prices and early September. The composite index of the 
Securities and Exchange Commission for the week end 
ing on September 11, was 418.7. The Dow-Jones clos 
ing industrial average for September 23 was 624.02. 


Strikes DOWN. Work stoppages beginning in July, at 425, 
showed a decline from the previous month. However, 
the number of workers on strike rose to a July record 


of 750,000. 


Consumer UP. Consumer credit outstanding rose about $540 
Credit million in July, compared with a decline of about $150 
million in July, 1958. 
The Economy 669 
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Decisions of Courts and 
Administrative Agencies 








An assertion of a union contract as a bar raised a representation 
question.—A hearing was held by the NLRB on an employer’s peti- 
tion for an election. On August 20, 1957, a two-year contract had 
been signed by the employer and.a union. During 1958, the parties 
entered into negotiations under a wage-reopening clause. Unable to 
come to an agreement, a strike was called on January 12, 1959, and 
was still in effect at the time of the recent hearing. 


On January 27, 1959, the union had filed an unfair labor practice 
charge against the employer alleging a refusal to bargain in violation 
of the Taft-Hartley Act. When the regional director dismissed the 
charged, an appeal was filed with the General Counsel. 


After the company had petitioned the NLRB for an election, 
the union sought to have the petition dismissed on the grounds that the 
regional director had no authority to conduct a hearing while the 
union’s appeal from the dismissal of its unfair practice charge against 
the employer was pending before the General Counsel and that the 
employer's counsel had been employed by the regional office at the 
time that the union’s charges were dismissed. 


The Board concluded that the regional director’s dismissal of the 
charges disposed of them insofar as they affected his authority to issue 
a notice of a hearing in the instant representation case, despite the 
pendency of an appeal. The Board also denied the motion in regard 
to the company’s counsel being a former regional employee since the 
employment by the regional office had been terminated prior to the 
filing of the instant petition. 


When the strike began there were 113 workers in the bargaining 
unit represented by the union. At the time of the hearing, the plant 
was operating with 67 workers, 18 of whom had not been strikers, and 
the rest of whom were replacements and reinstated workers. The 
union refused to disclaim its interest in the workers remaining in the 
unit, stating that it represented some of the workers still employed 
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and that its claim to majority status depended on the General Counsel’s 
decision on its appeal. The union said further that its contract, with 
the employer was a bar to the instant proceedings. 


The employer contended that since the union did not claim to 
represent a majority of the workers left in the unit no question of 
representation was presented. It said further that if the Board should 
find that a question of representation did exist, then an election should 
be ordered by the Board. 


Since the contract would expire on September 16, 1959, and since 
the petition was filed on May 12, 1959, the Board ruled that the peti 
tion was a timely filed one. Therefore, the existing contract could not 
be a bar to the instant proceedings. Moreover, the Board said that 
because the union was certified and was asserting its contract as a bar 
the effect was a demand for recognition without regard to its majority 
status. Such a demand was deemed to be sufficient to raise a question 
of representation and to require resolution by an election. 


At the end of the hearing, the employer moved to have the union’s 
certification revoked on the ground that a majority of the prestrike 
workers had lost their employee status by striking without notifying 
the federal mediation service. The motion was denied since it consti 
tuted an allegation of unfair labor practice—not litigable in a repre 
sentation proceeding.—Dade Drydock Corporation, 124 NLRB, No. 61. 


An unlawful motive was found in a lockout of nonstriking union 
members.—A union was on strike against three of 11 drug stores 
of a multiemployer unit. The association of stores and its member 
employers laid off all the sales clerks employed in the nonstruck stores 
who were members of the union, but retained the sales clerks who 


were not union members. 


In support of its lockout, the association cited the Supreme Court’s 
decision in the Buffalo Linen case (32 Lapor Cases § 65,535), where 
a lockout was upheld after an employer's concern for the integrity of 
a multiemployer unit was successfully used as a defense against a 
charge of discrimination. In the instant case, the association claimed 
the same fear for the integrity of the unit. However, the NLRB saw 
it another way and said that this was, unlike the situation in the 
Buffalo Linen case, only one of the reasons for the lockout. 


he association threatening the union 


Based upon a letter from t 
with a lockout unless the union members accepted the association’s 
terms and the admission of one of the employers that, among other 
things, the lockout was regarded as a means “of getting Retail Clerks 
to come to an agreement . . . so everybody could go back to work,” 


the Board found that the lockout constituted an unfair labor practice. 
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The lockout was held not only to have been motivated by a com- 
bination of reasons, some of which were unlawful, but to have been 
admittedly carried on in a discriminatory manner.—Anchorage Business- 
men’s Association, 124 NLRB, No. 72. 


Proof of legal jurisdiction is essential in NLRB proceedings.— 
In a recent unfair practice case, the NLRB upheld a trial examiner's 
insistence that establishment of legal jurisdiction is essential to the 
assertion of jurisdiction. Since the company involved had an annual 
gross income of over $1 million, the trial examiner ruled that the 
Board’s requirement for jurisdiction over a public utility had been 
met—the company operated sightseeing boats and hauled freight. He 
also ruled that legal jurisdiction was established since more than 
$23,000 was realized annually from the sale of tickets outside of the 
state and $100,000 was received annually from hauling freight, includ- 
ing United States mail. 


The company and the union not only agreed to disagree with each 


other; they agreed to disagree with the trial examiner. The company 


asserted that the Board had jurisdiction in this case “under the stand- 
ards established by the Board on October 2, 1958 on the basis that 
the charging party [the company| is both a public utility and a transit 
system with gross business exceeding $250,000.00 per year.” The 
union contended that the trial examiner erroneously asserted juris 
diction because none of the promulgated standards based jurisdiction 
on $23,000 worth of out-of-state sales. 


The Board held that both the employer and the union had mis 
interpreted its policy. It said: “. .. the federal government is a 
government of limited jurisdiction and that some showing of Jegal 
jurisdiction |that is, activity “affecting commerce” within the meaning 
of the NLRA] must be made in every case brought before its 


” 


tribunals 


As to the labor dispute in this case, the Board said that both the 
local and the international union had committed an unfair labor prac- 
tice by establishing pickets at a public dock in its secondary boycott. 


Longshoremen, Local 13,124 NLRB, No. 103. 


Contract with legally questionable clause is no election bar.—<A 
union contract provided : 


“ 


. Any employee who is guilty of any disruptive influence 
tending to interfere with the relationship between the Employer and 
the Union or his fellow workers shall be disciplined up to and includ- 
ing discharge, by agreement of the parties to this Agreement. 
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It is further mutually agreed that any employee acting or 
conducting himself in violation of the terms of this Agreement, with 
out written authorization or ratification by the International President 
of the Union shall be disciplined by the parties with loss of seniority 
and including discharge.” 


A union attempted to advance the contract which included the 
above provisions as a bar to a representation election. Another union 
which was petitioning the Board for the election said that the con 
tract was not a bar because it contained illegal union-security and 
check-off clauses. 


The Board responded that in Keystone Coat, Apron & Towel Supply 
Company, 121 NLRB, No. 125, it had said: “Examples of clauses in 
contract which will be deemed to be invalid for contract bar purposes 

include those . . . delegating to a union unlawful control over 
hire, tenure, seniority, wages, or other terms and conditions of em 
ployment; or . . . making a condition of employment the performance 
of any obligation of membership other than the payment of ‘periodic 
dues and initiation fees uniformly required’.” 


In the instant case, the Board said: “Similarly invalid are the 
contractual provisions in question here, threatening as they do, loss 
of employment to any employee for any conduct which may violate 
the terms of the agreement unless authorized or ratified by the Union’s 
International President; or which may be a disruptive influence tend 
ing to interfere with the relationship between the Employer and the 
Union. Accordingly, we find that the contract violates the rules of the 
Keystone case, and therefore, does not bar the instant petition.” 
Esquire Products Company, 124 NILRB, No. 97. 


A state law was no defense to an unlawful hiring demand.—A 
general contractor was engaged in laying bricks for an addition to a 
Massachusetts hospital. A week after starting work, a union business 
agent talked to his foreman. As a result of this conversation, the 
contractor agreed to maintain good job conditions, agreed that at least 
50 per cent of his crew would be union members and agreed to request 
men through the job steward. 


Four months later, the union complained that it did not have a 
fair representation. The employer responded that the bricklayers 
had been obtained through the job steward. 

Another month later, the contractor informed the job steward 


and the union’s president and business agent, both of whom were 
employed at the job, that he planned to lay off all but the foreman 


and four bricklayers out of a 13-man crew. This provoked a dispute 


between the foreman and the union agent over such problems as the 
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foreman’s status, bricklayers who were members of other locals but 
who were hired through the job steward and apprentices. After failure 
to reach an agreement, the union called a meeting in which it was 
decided “the business agent [would] go to the . [hospital project] 


and get fair representation of . [the union local] or stop the job.” 


Two days later, the foreman and the business agent further dis 
cussed the matter of fair representation and again failed to agree. 
The union then instructed the men to stop work and no work was 
performed for two days. Then the agent and the foreman again took 
up the matter and the agent stated that the employer had the alter- 
native of hiring a union man or laying off one of his other employees. 
That day the contractor laid off a member of another local, the fore 
man’s brother, and the agent then instructed the union’s members to 
return to work. 

Unfair practice charges were filed against the union. The union 
answered by claiming that it had not insisted that its members be 
employed on the job but, in accordance with a state law, had insisted 
that men from the project area be hired. The trial examiner said that 
the statute could not, under the Board’s powers, provide a defense to 
conduct violating the NLRA. It was established that the job was 
in reality financed by a religious organization and not by the state or 
any of its subdivisions as a public works. 

Therefore, the trial examiner found that the union had engaged 
in a strike to enforce its agreement with the employer that at least 
one half of the men employed be its members. He also found that the 
foreman’s brother had been discharged as a result of the enforcement 
of this agreement and his nonmembership in the union. 

The Board agreed with the trial examiner’s recommendations that, 
among other things, the union was to notify the employer in writing 
that it would rescind its fair representation agreement, refund all 


moneys in accordance with the Brown-Olds remedy (115 NLRB 594) 


and notify the discharged employee in writing that the union had no 
objection to his employment by the contractor and that the union 
would make him whole for any loss of pay suffered.—Local 10, Brick 


layers & Masons, 124 NLRB, No. 89. 


designed to prevent discriminatory 
tion of the hiring hall. 


NLRB's Test for Hiring Hall opera- 
Contract Ruled Invalid 


The Ninth Circuit has overturned a de- 


In this case, a hiring hall contract was 
executed by an employer’s association and 


cision by the NLRB that a union contract 
which established a hiring hall was unlaw- 
ful because it failed to contain provisions 


674 


a union, giving the union sole responsibility 
for the recruitment of employees and re- 


(Continued on page 698) 
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Union Lobbyists’ Contributions 
to Tough Labor Legislation 


By SAR A. LEVITAN 


Mr. Levitan is specialist in labor relations at the Legislative Refer- 


ence Service, Library of Congress. 


He tells us that, despite its oppo- 


sition to the new labor law, organized labor was as much responsible, 
by its blunders, for passage of the law as were those who favored it. 


( SONGRESSMAN John W. McCormack, 


A Democratic majority leader of the House 
of Representatives, referred to August 14, 
the day the House passed labor 
legislation, as “Black Thursday for labor.” 
It is commonly that the 

f the Landrum-Griffin bill by the House 
was the worst defeat for organized labor 
on Capitol Hill since the enactment of the 
Taft-Hartley Act 12 The set- 
back more pronounced than in 
1947, in view of the increased union activity 
during the past decade and the results of 
the 1958 Congressional elections. 


reform 


agreed passage 


years 


ago. 


Was even 


Whether McCormack’s dark forebodings 
are justified is, of course, a matter for con- 
jecture. But to set the straight, 
McCormack might have that the 
spokesmen for organized labor were as 
much responsible for the House-approved 
labor reform bill as were any of its proponents 


record 


added 


generalization is neces- 
The 
labor 
lobbying, 


Of course, this 
sarily an oversimplification. 
on House membe rs to enact 
legislation in terms of personal 
mail and telegrams were possibly unprece- 
dented in the annals of Congress. A Con- 
gressman cracked that at least union 
had gained by the proposed legislation— 
Western Union. 


pressures 


retorm 


one 


Lobbyists’ Contributions to Legislation 


sensing the 
unions of 


groups, climate 
favoring legislation to rid rack- 
eteers, pressed hard for “tough” legislation 
Their goal was by no means limited to the 
elimination of union abuses, but to the 
weakening of the power of unions in collec- 
To achieve this end, sup- 


Employer 


tive bargaining. 
porters of this 
co-ordinated and 
paign a’med at convincing legislators that 
the public desires a “tough” labor reform 
law. 


legislation organized a 


sustained grass-roots cam- 


Under the circumstances, labor had some 
difficult make as to the tactics 
it should use to overcome the pressures 
for restrictive legislation. Granted that 
labor leaders find government regulation 
distasteful, the question arises as to the 
degree to which labor spokesmen should 
have cooperated with their friends in Con- 
gress, who insisted upon some unpalatable 
measures. Labor gambled by refusing to 
compromise and, as a result of unwise lob- 
bying lost sufficient middle-of-the- 
road support. Union spokesmen also showed 
that they had failed to learn from their 
1947 experience. Again, they resorted to 
crying “Wolf!” Instead of arguing’ the 
issues on their merits and organizing back- 
threat- 
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choices to 


some 


tactics, 


ing for their cause, they resorted to 





ening Congressmen with defeat in 1960 for 
failing to vote the “right” way. This made 
it possible for the employer-supported bill 
to win the day. 


Labor Slow to Recognize Facts 


Ever since the beginning of the Mc- 
Clellan disclosures, union spokesmen have 
continued to vacillate concerning the proper 
position that labor should take with regard 
to proposed labor reform legislation. Labor 
spokesmen have been slow to acknowledge 
the facts of life. The McClellan investiga- 


tions were preceded by several other Con- 


gressional hearings dealing with internal 
union affairs. In 1948 and 1949, House com- 
mittees held extensive hearings on the lack 
of democratic procedures in the United 
Mine Workers and other unions. Four 
years later, Congressman Clare Hoffman 
of Michigan disclosed many of the facts 
about James R. Hoffa and his activities in 
the Teamsters Union that the McClellan 
Committee later highlighted. Between 1953 
and 1955, Senators Irving Ives and Paul 
Douglas undertook with full labor coopera- 
tion an investigation of the administration 
of welfare and pension funds and found 
misuse of funds in the case of the Laundry 
Workers, Distillery Workers and Allied 
Industrial Workers. Their investigation 
showed that the leaders of these unions had 
diverted health and welfare funds for per- 
sonal aggrandizement. Investigations by the 
New York Legislature showed that the 
Longshoremen’s Association was dominated 
by racketeers, which prompted the AFL, 
under President George Meany, to expell 
the union. 


Despite all these public disclosures, it is 
somewhat puzzling that labor was surprised 
by the McClellan Committee findings. George 
Meany stated that he was not cognizant 
of one tenth or even one hundredth of the 
corruption that was going on in labor. 


For the first year, while the McClellan 
investigations were going on, the AFL- 
CIO line was that McClellan disclosures 
were one-sided and overdramatized. Any- 
way, the AFL-CIO spokesmen asserted, 
there is no more “sin” in labor than in 
other sectors of the American economy. As 
late as March, 1958, George Meany appeared 
as a somewhat unfriendly witness before 
the Senate Subcommittee on Labor. The 
weight of his argument was that labor had 
adopted self-regulating codes of ethics and 
that, given time, labor would clean its own 
house. He would not agree that any thor- 
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ough legislation to assist labor to clean its 
house was necessary. In response to a 
query by Senator John F. Kennedy as to 
whether Meany would support the legisla- 
tion recommended by a number of well- 
known college professors commonly re- 
garded as friendly to labor, the president of 
the AFL-CIO replied curtly: “God save 
us from our friends.” 


However, labor could not ignore the 
general clamor for legislation to guarantee 
the rights of union members which was 
stimulated by the McClellan disclosures. 
Many friends of labor in academic and pub- 
lic positions were convinced that legislation 
was needed to protect the rights of union 
workers. It seemed only fair that the gov- 
ernment, which sanctions compulsory union 
membership, should also guarantee the rights 
of workers who are compelled to join unions 
as well as the rights of workers who join 
unions voluntarily. 


Package Deal with Reservations 


The spring of 1958 thawed labor’s icy 
attitude toward labor reform legislation. 
In May, 1958, President Meany put in a 
repeat performance Senator Ken- 
nedy’s labor subcommittee. This time he 
endorsed legislation regulating internal union 
affairs. This legislation embraced the pub- 
lication of detailed financial reporting by 
unions, regulation of union trusteeships and 
elections of union officers. However, Mr. 
Meany’s endorsement contained a price 
tag. He accepted these regulations when 
they were wrapped as part of a package 
containing long-sought amendments to the 
Taft-Hartley Act. 


before 


Many friends of labor believed that the 
AFL-CIO approach was ill-advised. It was 
felt that as a matter of tactics labor leaders 
might achieve greater success in securing 
favorable labor-management legislation and 
in realizing other labor programs if they 
would first gracefully cooperate in enacting 
sorely needed legislation affecting internal 
union affairs. Labor rejected this approach 
and, for a while, it appeared that the tactics 
AFL-CIO had borne fruit. 

Once labor endorsed the 
government regulation of internal 
affairs and helped draft a bill to its liking, 
the greatest deliberative body acted with 
Attempts by Senator William Know- 
amend the labor-ap- 
On June 17, 
by an 


£ 


of the 
principle of 
union 


speed. 
land and 
proved bill 
1958, the 


October, 1959 e@ 


others to 
rejected. 
approved, 


Labor Law Journal 


were 


Senate over- 





whelming vote of 88 to one, a labor reform 
bill to the AFL-CIO’s liking, including the 
“sweeteners” requested by the unions. This 
final one-sided vote is rather misleading. 
It merely reflected the Senate’s conviction 
of the need for legislation. On several key 
votes during the debate, the vote was more 
evenly divided 

The 
forces while the Senate 
labor reform bill. But once 
reached the House, its opponents gathered 
their attack. House action 
was delayed by a strange combination of 
and powerful 


opposition was slow to rally its 
considered the 


the measure 
forces for an 


Employer 
forces within Congress wanted to use the 
McClellan disclosures as a base for a cam- 
paign to restrict the powers of unions. In 


forces groups 


this the conservatives were aided by potent 


groups within labor who continued to op- 


pose any legislation 


John L. Lewis openly contended against 
any government legislation regulating in- 
ternal union affairs. Also, a number of 
Washington lobbyists for powerful unions, 
which officially supported the Senate-ap- 
proved Kennedy-Ives bill, were lobbying in 
the House enactment. Other 
labor lobbyists, spokesmen _ for 
the AFL-CIO, their list higher 
priorities which they were pushing. 
included regulating the 
sure of pension and welfare funds and also 


against its 
including 
had on 
These 
legislation disclo 
aid to depressed areas 


In the House Committee on Education 


and Labor, which had to pass on the Senate- 
approved bill, were per- 
with a members. The 
other union 
spokesmen dampen the 
enthusiasm of additional members|} Added 
to Republican and southern Democrats, in- 
cluding the powerful chairman of the com 
mittee, the opponents of the Senate-approved 
bill constituted a majority 


Lewis’ wishes 
number of 
opp. sition of 


sufficient to 


siasive 
more discreet 
was 


The gathering momentum of 
part of employer groups and the 


opposition 
on the 
clandestine opposition on the 
spokesmen were suf- 
Kennedy-Ives_ bill 
Com 


outright or 
some labor 
bottle up the 


Education 


part of 
ficient to 
House 
Vhen it became apparent that the 
Committee 


in the and. Labor 
mittee 
House Education and Labor 
was not going to act on ihe legislation, 
Speaker Sam Rayburn called up the Ken 
nedy-Ives bill for House consideration under 
suspension of This 
quires a two-thirds affirmative vote to ap 


prove the bill, with debate limited to only 


rules. procedure re 
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40 minutes. The supporters of the bill 
could not even gather a majority for its 
approval. Sixty-one Democrats and 137 
Republicans voted to reject the bill, while 
149 Democrats and 41 Republicans voted 
for passage of the Kennedy-Ives bill. 


This, as it turned out, was the last op 
portunity for labor to secure a labor reform 
bill which, at least officially, was fully to 
its liking. 


Labor's Refusal to Compromise 


To be sure, the Senate Labor Committee, 
which is composed of the majority of mem- 
bers generally friendly disposed toward labor 
approved winter of 
1959 a new bill very similar to the one that 
had been rejected by the House the previous 
year. But by this time the opposition to 
“soft” legislation had hardened considerably 
—a fact which the normally pragmatic 
labor spokesmen either refused, or failed, 
Even though the November, 
the composition of 
the Senate in labor’s favor, the new Senate 
reflected the country’s mood for the need of 


unions, early in the 


to recognize. 


1958 election changed 


legislation to restrict abuses of union power 
Consequently, the Kennedy-sponsored labor 
reform legislation had ] 


much tougher sled- 
ding through the Senate 


debate, amend 
ments introduced. While the most 
objectionable features—from the point of 
union spokesmen-—were defeated, 
the proponents of stronger legislation, both 
with reference to internal union affairs and 
to provisions dealing with the questionable 
union tactics in collective bargaining, won 
the debate and scored some notable 
The AFL-CIO expressed 
opposition to the Kennedy legisla- 
emerged from the Senate. The 
labor denounced the bill as un- 
acceptable and punitive. Labor 
that it would support only the bill 
originally 


In the course of the 
were 


view of 


vic- 
tories categoric 
reform 
tion as it 
tederation 
insisted 

which 
Senate 


was approved by the 


Labor Committee and would not accept 


any amendments 

Labor leaders were apparently most in 
censed by the bill’s provision guaranteeing 
This measure is 
that 
between 


members’ rights. based 


upon the assumption a conflict of in- 
and 
union officials, and that the former need the 


protection of the 


terest may exist members 


law to safeguard them 


trom abuses by power-grasping leaders. 
Labor had a chance to recoup its losses 


when the Senate-approved biil was sent to 
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the House Committee on Education and 
Labor, which, like its Senate counterpart, 
is composed of a majority favorably dis- 
posed to labor’s causes. But mounting pres- 
sure for stricter labor reform legislation 
ruled out the possibility that the committee 
would adopt in toto the bill favored by 
labor. However, the AFL-CIO’s rigid posi- 
tion left no room for compromise. The 
federation spokesmen persisted in an all- 
or-nothing attitude, and were apparently 
not averse to threatening dire consequences 
to any member who strayed from the straight 
and narrow line. In this the AFL-CIO 
was joined by the Teamsters, or vice versa. 
John L. Lewis continued to play the old 
record of opposition to any legislation. The 
20 Democrats on the committee were di- 
vided into several diverse camps while the 
Republican members on the committee 
wanted a stronger measure than the Senate- 
approved bill. Added to the ten Republicans 
were two southern Democrats and several 
liberal northern Democratic members who 
foliowed the Miners’ line of opposition to 
any legislation, which at times was hardly 
discernible from the AFL-CIO’s and Team- 
sters’ approach. This combination consti- 
tuted a majority of the members of the 
committee, and for a while it appeared that 
the committee would be unable to report 
out any bill. 


The pressures for the need of legislation 


were, however, too powerful. After five 
weeks of wrangling, the House committee 
reported out the Elliott bill, which was 
more favorable to labor than had been the 
Senate bill. Nevertheless, the AFL-CIO 
spokesmen refused to buy it. This turned 
out to be a very bad mistake for them. 


The House Democratic leadership put its 
full support behind the moderate committee 
bill, but the AFL-CI1O’s objection to this bill 
divided the prolabor forces within the House. 
At first, supporters of the labor position 
had no biil at all which they favored. This 
gave the impression that labor would just 
as soon not have any legislation at all. Fi- 
nally, in the eleventh hour, Congressman 
Shelley (former president of the California 
Federation of Labor and an opponent of 
Hoffa in the 1957 Teamsters’ election) in- 
troduced a labor-sponsored bill which also 
won Teamsters’ support. At the other ex- 
treme, a coalition of southern Democrats 
and Republicans favored the Landrum- 
Griffin bill, which won President Ejisen- 
hower’s acclaim. 


Spokesmen for the AFL-CIO continued 
to press for the Shelley bill, though it was 
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generally conceded that the bill did not 
have the slightest chance of passage. It 
was actually defeated by a two-to-one vote; 
only 30 per cent of the House membership 
voted for the bill. On the real test vote, 
the Landrum-Griffin bill received 229 of a 
total of 430 votes cast, or a majority of 28 
votes. A switch by 15 members would have 
defeated the bill. 


Only a handful of southern Democrats 
voted against the Landrum-Griffin bill, de- 
spite Rayburn’s opposition to the measure. 
For example, four of the 21 Texas Demo- 
crats voted to reject the Landrum-Griffin 
bill. On the other hand, the Republicans 
succeeded in closing their ranks for the bill 
favored by the Administration. Only 17 
of the 153 Republicans in the House voted 
against the bill to which labor objected. 


shows the ter- 
engen- 


Parenthetically, the vote 
rific interest that the controversy 
dered. The total vote represents a record 
in the history of the House. On the issue 
of labor reform legislation, no lawmaker 
could afford to remain on the fence. Only 
four members failed to vote on that. bill, 
and all of them were unable to reach the 
floor of the House illness. In 
cluded among the absentees was Congress 
man Elliott, who was the 
committee bill. Floor leadership by the able 
Alabama might have swung 
some of his southern colleagues in favor of 


his bill. 


But labor’s actions in connection with the 
reform legislation appear to have been cru- 
cial. Until the last week prior to the House 
approval of the Landrum-Griffin bill, lob- 
bying by AFL-CIO representatives lacked 
any co-ordination. In some cases they even 
worked at purposes. It was alleged 
that some railway union spokesmen con- 
centrated their efforts to secure exemption 
for unions subject to the Railway Labor 
Act. Similarly, building trade representa- 
tives devoted their attention to securing pet 
provisions of special interest to their unions. 
These crosscurrents among labor lobbyists 
certainly failed to make friends for labor’s 
cause. On the other hand, the Teamsters 
presented a co-ordinated force for the mild- 
est labor legislation, but their overzealous 
efforts contributed a negative influence. 


because of 
sponsor of the 


congressman 


cross 


It is reasonable to speculate that if the 
AFL-CIO had thrown its full united sup- 
port behind the Elliott bill, this might have 
swung enough votes in favor of the middle- 
of-the-road bill to defeat the Landrum-Griffin 
bill. Some top union presidents advocated 
the more reasonable and realistic approach. 
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However, Mr. Meany remained adamant, 
and the council of moderation did not pre- 
vail. The federation’s lobbyists en the Hill 
continued to attack the bill sponsored by 
the coalition of southern Democrats and 
Republicans, as well as the Elliott bill. 
Labor’s opposition to the latter bill appar- 
ently drove enough southern Democrats, 
who might have gone along with Speaker 
Rayburn and liberal Republicans, to support 
a bill which had undivided and well-co- 
ordinated conservative support. One may 
as well be hanged for a sheep as a lamb. 


Possibly, the experience of Representa- 
tive Erwin Mitchell, the only Georgian who 
voted against the Landruin-Griffin bill, best 
illustrates the pressures to which Congress- 
men were subjected in connection with this 
legislation. When it became known in his 
district that he was opposed to the Landrum 
Griffin bill, the calls started to pour in. 
According to the Congressman, as reported 


in the Atlanta Journal Constitution: 


“The tempo began to pick up day by day 
and night by night. All day Tuesday, Wednes- 
day, Thursday and Friday, I was taking 
call after call and was doing nothing else.” 


The ironic thing about all this, according 
to the Congressman, that not 
his callers or correspondents asked him to 
support the Elliott bill, 
backing. He is reported to have stated 

“The 
Landrum 
from 


was one ot 


which he was 


business interests all wanted the 
bill. The few telegrams I got 


labor wanted the Shelley bill 


“Not a soul wanted the [Elliott] bill ex- 
cept me.” 


It may be wrong to interpret the vote 


on labor reform legislation as a sign of 
erosion of labor’s political strength in the 
Labor succeeded in keep 


whom 


present Congress 


ing the support of those members 
the various labor organizations sup 
ported in the 1958 election According to 
a COPE calculation, only 16 out of 181 
members to whose campaigns labor made 
contributions in 1958 voted for the Landrum 
Griftin bill. The rigid labor in 
connection with labor reform legislation had 
alienated enough among 
Democrats and Republicans, t 
assure victory for the bill opposed by the 
labor lobbyists. It is quite apparent that 
labor has miscalculated its strength. The 
vote on the labor reform legislation makes 
it evident that labor does not have sufficient 
influence to carry Congress on an issue in 
which it stands alone and at odds with the 


State 


tactics ot 


apparently votes, 


southern 


more moderate elements in Congress 
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Real Issues 


What were the issues which created the 
heated three-day debate in the House? While 
many pious words were uttered about the 
need for government regulation to protect 
the rights of union members, it appeared 
that this was really not the crucial issue 
This became evident supporters of 
the Landrum-Griffin bill sponsored an amend 
railroad and airline unions 
Chis may 


when 


ment to exempt 
from the provisions of their bill 
he a tribute to the effective 

the railroad unions, though nobody claimed 


lobbying of 
that the members of these unions need less 
governmental protection of their rights than 
do members of other unions. The amend 


ment failed by a narrow four-vote margin 


Even the foremost supporters of labor 
in the House agreed that any measure must 
disclosure of union 


democratic election 


contain provisions for 
financial activities and 
of officers, prevention of economic conflict 
of interest between union leaders and mem 
rights. 


bers, and guarantees of members’ 


The United States Chamber of 
for example, candidly admitted that its ma- 
jor interest in labor reform legislation was 
power ol 
control 


Commerce, 


to restrict the alleged excessive 
According to the 
of internal affairs of unions is of only sec 


Union democracy, 


unions. chamber, 


ondary public interest 
it stated, is no cure for “the insatiable ap- 
hikes stimulated by inordi 
merely be a vehicle 


petite for wage 
nate power. It 
for expressing these desires.” 

The 
is not whether 
are properly guaranteed, but 
institution of unionism as practiced today 


would 


problem, according to the chamber, 
the rights of union members 
whether the 


offers a major threat to national well-being 
The need, the 
regulation of the power of unions 


chamber concludes, is for 


House debate 
which the 


The pivotal issue in the 
about the 


should 


union weapons of picketing and boycotts, 


extent to 
further 


centered 
government regulate the 
which unions sometimes use in getting the 
unorganized into the fold and in protecting 
little 


monopoly” 


This has bearing 
of “union 


members. It is con 


union standards 


issues and 


union 


upon the 
the rights ot 
cerned mostly with union organization in 
the retailing, construction and trucking in 
additional limita 


argue 


dustries. Proponents of 


tions upon picketing and boycotts 
that the legislation is needed to offer relief 


to small businesses and their employees 


Labor spokesmen generally oppose any 


Chey 
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argue—quoting Supreme Court decisions— 
that peaceful picketing is “the working- 
man’s’ means of communication” and “an 
exercise of the right of free speech guar- 
anteed by the Federal Constitution.” Union 
spokesmen have insisted that the nonunion 
status of any firm is a threat to the welfare 
of organized labor and that the unionization 
of such a firm is a legitimate end of trade 
union activity. 

The McClellan Committee investigations 
and numerous NLRB cases have shown, 
however, that unions frequently employ picket- 
ing as a means of forcing workers to join 
unions or they even require employers to 
“sign up” their employees in the union as 
a price for labor peace. In such cases the 
employees never have any choice about 
joining a union nor are the benefits of 
unionism always evident. 


The Senate has attempted to resolve the 
problem by prohibiting picketing when an 
employer recognizes another bona fide union 
or when a union doing the picketing has 
been rejected by a majority of the em- 
ployees. The Landrum-Griffin sponsors were 
not satisfied with limitations. Sup- 
porters of the bill argue that before a union 
engages in picketing an establishment it 
must secure support for its action from at 
least 30 per cent of the employees being 
affected by the picketing. Moreover, pick- 
eting must cease after 30 days unless the 
union applies to the National Labor Rela- 
tions Board for a representation election. 


The proponents of the stringent limita- 
tions on picketing argue that the law provides 
an orderly procedure under which unions 
can gain recognition. The prohibition on 
picketing would still permit the union to 
distribute handbills and directly approach 
employees to persuade them to join a union. 
Additional legislation is needed, according 
to the sponsors of the Landrum-Griffin bill, 
to meet the problem of “blackmail picket- 
ing,” a term popularized by Secretary of 
Labor Mitchell. Under present conditions, 
they argue, unions sometimes exact a trib- 
ute from employers and employees in the 
form of dues checkoff, even when the em- 
ployees do not care to join the union. The 


these 


unions claim that the incidence of “black- 
mail picketing” is exaggerated and that the 
real impact of the Landrum-Griffin picket- 


ing provisions would have been to make it 


illegal for a union to engage in peaceful 
picketing to persuade workers to join a 
union and to reap the benefits that collec- 
tive bargaining and the establishment of 
union standards bring to employees. 
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The second major issue involved the use 
of boycotts by unions. Again, labor spokes- 
men like to point out that this is a time- 
honored method by which unions try to 
eliminate unfair competition exercised by 
nonunion employers. The Taft-Hartley Act 
already prohibits secondary boycotts on the 
part of unions. Labor organizations are, 
however, allowed to persuade employers to 
agree not to do any business with a non- 
union firm, and to induce individual em- 
ployees to honor a picket line. 


The Teamsters, as other 
unions, have used variations of boycotts as 
a “short cut” to organizing. Ever since the 
passage of the Taft-Hartley Act, the Team 
sters have frequently insisted that employ- 
ers sign “hot agreements. A _ hot 
cargo clause in a collective bargaining agree- 
ment normally provides that employees will 
not be required to handle material from, or 
destined for, plants where a union is con- 
ducting a strike. Under this type of agree- 
ment, a nonunion employer might find him- 
self effectively cut off from deliveries or 
supplies unless the employer recognized the 


well as some 


cargo” 


union regardless of his employees’ desires 


The Senate bill would have banned the 
most obvious exercise of hot 
by prohibiting interstate truckers 
such contracts. This tvpe of agree 
is the basis of much of the coercive 


argo abuses 
from en 
tering 
ment 
power exercised by the Teamsters 

The Landrum-Griffin bill was much more 
restrictive. It would prohibited all 
employers—not only truckers—from agree 


have 


ing not to do business with other employers 
invelved in labor disputes; it would also 
have prohibited unions from appealing to 
employees to refuse to handle 
of a struck firm. This might 
had a particularly strong impact upon the 
needle industry. In order to protect estab 
lished wage standards in this industry, it is 
common practice for jobbers and manufac 


individual 
have 


’ 
roods 


turers to agree not to subcontract work to 
nonunion shops. The Landrum-Griffin bill 
would have made this arrangement illegal! 
\ third area which caused a great deal 
of controversy was identified by the martial 
title of “no man’s land.” Under the Taft 
Hartley Act the National Labor Relations 
Board has the authority to remedy uniai 
labor practices on the part of employers 
and unions in any enterprises whose oj 

tions, according to the legal phraseolo 
“affect commerce.” The concept “2 

commerce” has received the broadest in 
pretations by the courts, so that the N] 
assert jurisdiction 
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has the authority to 
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the smallest establishments, which may ‘be 
local in nature. For example, a labor rela- 
tions dispute over the rights of a union to 
represent the employees in a retail store 
would be in this category, since the propri- 
etor would normally import some articles 
from outside the state. The NLRB has, 
however, refused to exercise the full extent 
of its jurisdiction. When the NLRB re- 
stricted its jurisdiction, the Board believed 
that the states would be able to step into 
the areas which were vacated by the Board’s 
limiting its jurisdiction 


The Supreme Court thought 
Two years ago it ruled that states cannot 
exercise authority in cases affecting com 
merce even though the NLRB refuses to 
assume jurisdiction. This has 
“no man’s land’ where employers and em 
ployees are left outside the jurisdiction of 
both state and federal laws. 


otherwise 


created a 


Obviously, this affects small employers 
and their employees. The McClellan Com 
mittee has found a number of cases where 
the “no man’s land” created a fertile ground 
for flaunting of the law by employers and 
The union can force ah employer 
to recognize the union without the consent 


federal nor 


unions. 
of the employees and neither 
state law 
tion. On the other hand, 
refuse to bargain with a union representing 


is available to remedy the situa- 
an employer can 


the majority of the employees 


Many 
correction of this troublesome 


made to 
situa 


suggestions have been 
ward 
tion 
philosophic disagreement as to the extent 


should 


essentially 


Underlying the controversy is a basic 


to which the federal government 
enter into matters which are 
local in nature. One resolve the 
problem would be to NLRB 
to assert the full extent of its jurisdiction 
Only a dozen states 


relations boards. La 


way to 
require the 


This is labor’s position 


have their own labor 
bor asserts that allowing states to take overt 
jurisdiction would, at best, subject employ 
ers and unions to different interpretations 
and to different sets of laws in each state 
In most states do not 
proper machinery to help resolve matters 
dealt the Taft-Hartley Act. Ap 
parently, labor would rather live under the 
‘slave labor act” than under a multiplicity 


cases possess the 


with by 


i state laws. 


ihe Senate bill reject d this approach 
agencies 10 take jurisdic- 
tion which are vacated by the 
NLRB, but required state agencies to fol- 
was limited 


lt allowe d state 


over cases 


low federal law; enforcement 


to federal courts. 
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The 
allowed state courts and agencies to handle 
which the NLRB declined to 
There was no require- 


House-approved measure would have 
cases over 
assert jurisdiction, 
ment that federal law be applied. 


Pulling Labor's Chestnuts 
Out of Fire 


These, in brief, were the major contro 
versial issues involved in the reform legis 
lation. On the initial in the House, 
labor lost all the “sweeteners” it had hoped 
to get and was left with sour grapes only 


vote 


After the House approved the Landrum- 
Griffin bill, representatives of the Senate 
House had to iron out the differences 
Senate-approved bill and the 
It was up to Senator 


and 
between the 
House-approved bill 
Kennedy and _ his 


Democratic colleagues 


(Senators McNamara, Morse and Randolph) 
to pull labor’s chestnuts out of the fire 


This turned out to be a formidable chal- 
lenge. The majority of the House conferees, 
led by Congressman Graham 
North Carolina, favored the strongest measure 
task of the Senate 


Barden of 
they could secure Che 
Democrats was made more difficult by an 
other labor blunder committed by James 
Carey, president of the International Elec 
trical Workers and a vice president of the 
AFL-CIO. Just as the conferees were about 
to start their wrote a crude 


and tactless letter threatening the 229 who 


work, Carey 


had voted for the Landrum-Griffin bill with 
reprisals in the 1960 elections 

conterees 
House 
might have resulted in the adoption of the 
without 


deadlock by the 
Senate and the 


Moreover, a 
representing the 
Landrum-Griftin bill modification 
There was little chance that Congress would 
have adjourned without passing a labor bill 


Hill 


smart congressman must vote for labor leg 


The consensus on Capitol was that a 
This was amply supported 
Senate’s 90-to-one vote for the Ken 
bill, though Senators objected 
to numerous provisions in the bill. Similarly, 
Landrum 
229-to-201 


islation in 1959 
by the 
nedy many 
after the House approved the 
Griffin bill in a test 
vote, 74 additional members jumped on the 
voted for the bill on fi 


vote by a 


bandwagon and 
nal passage 
Ke n 


were 


Under the Senator 


nedy and his 


circumstances, 
Democratic colleagues 
in a rather weak bargaining position. Nev 
they 


ertheless, succeeded in obtaining some 


important concessions 
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(1) The Landrum-Griffin bill would have 
virtually eliminated organizational picket- 
ing. The conferees agreed to permit such 
picketing for 30 days. 

(2) The garment and construction in- 
dustries were exempted from the ban on 
hot cargo agreements. It will remain legal 
for unions in these industries to insist that 
jobbers, manufacturers and contractors con- 
tinue to sign agreements prohibiting them 
from subcontracting out work to firms which 
employ nonunion labor 

(3) The right of unions to advise the 
public that a distributor is selling goods 
produced by a manufacturer with whom 
the union has a dispute was retained. The 
Landrum-Griffin bill would have banned 
such advertising. 

(4) The NLRB was prohibited from fur- 
ther restricting its jurisdiction, but states 
are authorized to assume jurisdiction over 
cases which were outside the NLRB scope 
under its jurisdictional standards as of 
August 1, 1959. 

(5) Economic strikers were given vot- 
ing rights in representation elections during 
the first year after the commencement of 
the strike. 


Some Crystal-Ball Gazing 


American unions have traditionally re- 
lied, in the achievement of their objectives, 
upon control over available jobs and have 
rejected political action as a means to se- 
cure labor’s goals. Efforts on the part of 
the government to restrict the free-wheeling 
activities of unions have spurred labor to 
intensify political action. This has been 
one of the effects of the Taft-Hartley Act. 
The labor reform act will apparently have 
the same results. The Teamsters Union, 
which has displayed a minimum of activity 
in the political sphere, has announced an 
ambitious political program for the 1960 
national elections. Spokesmen for AFL-CIO 
are also planning to intensify COPE’s ef- 
forts in the coming elections. Whether la- 
bor will learn to use political action more 
effectively in the future remains to be seen. 

The new labor law may also accelerate 
the trend toward union concentration. 
ernment scrutiny of internal union affairs 
and increased restrictions upon organiza- 
tional and collective bargaining tactics will 
necessitate a greater degree of profession- 
alization in the administration of union af- 
fairs. The amateur volunteer union official 
may find it increasingly difficult to operate 
under government regulation and to master 
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Gov- 


affect 
induce 


the detailed technicalities of the law 
ing union activities. This should 
the pooling of resources and amalgamation 
of locals for the purpose of hiring paid 
full-time officials and other professional help 
to assist in the administration of local 
union affairs. 


Similar factors may also tend to benefit 
large national unions at the expense of 
smaller labor organizations. Increased gov- 
ernment regulation will make local organi- 
zations more dependent upon intermediary 
or national headquarters for guidance and 
assistance to meet governmental require- 
ments. Large national unions with ample 
research, educational, legal, and ot*er facil- 
ities will be in a more advantageous position 
to service subordinate bodies than will the 
smaller unions. Of 
pendence upon national headquarters might 
lead to decline of local autonomy and greater 
concentration of power in the hands of na- 
tional union officers. Ironically, the Team- 
sters—the major target of the labor reform 
act—may he the greatest beneficiary from 
such developments. However, proper en- 
forcement of the law should also help clean 
up the union. 


course, increased de 


It is diflicult to estimate the impact that 
the new law would have upen union organt- 
zation and growth. This will largely depend 
upon the administration of the act by the 
Secretary of Labor and the NLRB, and the 
interpretation of the provisions of the law 
by the courts. Many of the Taft-Hartley 
provisions did not have the effect that was 
expected of them in 1947, and 
main unenforced. 


some re 


The added restrictions on picketing, sec 
ondary boycotts and hot cargo agreements 
will no doubt impede organizational activities 
of some unions. But greater concentration 
of unions may lead to increased efficiency of 
operations and organization. Moreover, the 
new law might obliterate, 


passage of the 
if not completely remove, the shadow of 
disrepute that the McCleilan Committee dis- 


closures have cast upon unions. 

The labor reform act may 
in further government attempts to regulate 
union activities, but the battle is not yet 
over. After the first flush of victory, the 
United States Chamber of Commerce has 
already called for further action. Even be- 
fore the President approved the new legis- 
lation, the chamber alerted its membership 
“that the struggle for effective labor legis- 
lation has only begun.” Obviously labor 
spokesmen can only say “Amen” to this call 


for action. [The End] 
October. 1959 @ Labor Law Journal 
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How the New Labor Law Affects 
the Administration of Local Unions 


By HAROLD A. KATZ 








Direct federal intervention 


into interna! union affairs is termed a 


‘revolutionary concept” by the author. He presented his address be- 
fore the Second Annual Convention of the Illinois State Federation 


of Labor and Congress of Industrial Organizations on September 11. 





( YONGRESS has just enacted the Labor- 


Act of 1959, despite the vigorous opposition 
of the entire labor movement to certain sec 
tions of the The reasons for labor’s 
opposition were set forth by President 


act. 


Meary in his testimony before Congress 
and in public statements. However, this act 
is the law of the United States, and it 


behooves all union officials to become as 
familiar as possible with the applicable pro- 
visions, since the penalties for violation are 
stringent, including criminal as well as civil 
liability in many cases—the familiar aphor- 
ism that “Ignorance of the law is no excuse” 
is in point. You should all know that this 
law introduces-a revolutionary concept into 
American labor !aw—the direct intervention 
of federal law into internal union affairs 
\s a result of this intervention, every one 
of you is faced with grave new responsibili- 
ties and duties, tor which | do not believe 
there is any parallel in our society 


Bill of Rights 


Considerable public attention has been 
focused on a new “bill of rights” for union 
smembers. The statute members of 
labor unions certain enforceable legal rights 
Which must be respected by the union’s of 
ficials. While most labor unions voluntarily 
grant their members many of these rights, 
all union members will now have them by 
virtue of this statute. What are these rights? 


gives 


Equal treatment—freedom of speech and 
assembly.—Every member shall have equal 
rights and candi- 
dates, to vote in elections or referendums, 
to attend membership meetings, and to par 


privileges to nominate 
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ticipate in the deliberations and vote upon 
These rights 


rules and 


the business of such meetings 


are made subject to “reasonable 


regulations” in the bylaws, but it is doubt 
ful that the courts will permit very much 
in the way of restrictions of these rights 


other than by way of accepting procedural 
limitations such as those contained in Robert's 
Rules of Order. A member is assured the 
right to criticize candidates and to express 


his views freely on any subject or business 


properly brought before the meeting. More- 
over, the right of members “to meet and 
assemble freely with other members” is 


broadly couched so that it would apply to 
caucus meetings of whatever size as well as 
general membership meetings. The union 
1S, however, permitted to adopt reasonable 
institution, for 


rules to protect itself as an 


example, one prohibiting a member from 
attempting to cause a wildcat strike 
Dues.—The dues and initiation fees in 


effect on the day the President signed the 
bill cannot be union 
except by majority ballot 
at a duly noticed meeting or by a referen 
dum conducted by ballot. An inter 
dues either by a 


increased by a local 


vote in a secret 


secret 


national union inmay raise 


majority vote at a convention after duc 
notice, by a_ secret-ballot referendum, or 
by international excutive board action if 


permitted under the union's constitution 
lf done by executive 
effective only until the 


vention of the union 


be yard 


action, it 1s 


next regular con 


Right to sue.—A member is guaranteed 
the right to sue the union, to appear as a 
judicial, 
and to 
communicate with any 


administrative or 
petition 


witness in any 
legislative proceeding, any 


legislature or legis 
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lator. The only qualifications are, first, 
that the bylaws may require a member, be- 
fore resort to court, to exhaust reasonable 
hearing procedures within the organization, 
but not to exceed a four-month lapse of 
time, and, second, that the employer can- 
not directly or indirectly finance or encour- 
age legal action by the member. Senator 
Kennedy has explained the purpose of this 
section as follows: 

“The basic intent and purpose of the pro- 
vision was to insure the right of a union 
member to resort to the courts, administra- 
tive agencies, and legislatures without inter- 
ference or frustration of that right by a 
labor organization. On the other hand, it 
was not, and is not, the purpose of the law 
to eliminate existing grievance procedures 
established by union constitutions for re 
dress of alleged violation of their internal 
governing laws. So long as the union 
member is not prevented by his union from 
resorting to the courts, the intent and pur- 
pose of the right to sue provision is fulfilled, 
and any requirements which the courts may 
then impose in terms of pursuing reason- 
able remedies within the organization to 
redress violation of his union constitutional 
rights will not conflict with the statute 

is (105 Congressional Record 16414.) 


Disciplinary proceedings.—F xcept for non- 
payment of dues, a member may not be 
fined, suspended, expelled or disciplined 
unless the member has served with 
written specific charges, given a reasonable 
time to prepare his defense and afforded a 
full and fair hearing. This, however, applies 
only to removal of a member as a member 
and does not relate to suspension or removal 
from a union office. 

The rights so far enumerated are en- 
forceable by the member in a civil suit 
brought in a United States district court. 
However, if any person attempts to deprive 
a member of any of his rights given under 
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been 


Fabian Bachrach 


the statute by violence or threats, this ts 
made a criminal act punishable by impris 
onment not to exceed one year 

Right to copy of contract.—Any member 
rr affected employee is entitled to receive, 
and the secretary of every labor union is 
required to furnish, upon request, a copy of 
each applicable collective bargaining agree- 
ment. An international union must forward 
a copy of any collective bargaining agree- 


ment it may enter into “to each constituent 
unit 
by such 
employee whose rights are affected is en 
titled to inspect such documents. 


which has members directly affected 


agreement,” and any member ot 


Election Provisions 


Another section of the statute of particu 
lar importance to local unions is that which 
For the first time union 
meet certain federal stand 


relates to elections. 
elections must 
ards. They are: 

Term of office—secret ballot.—Local union 
officers must be elected by secret ballot not 
less often than once every three years; in- 
ternational officers must be elected by secret 
ballot of 
gates elected by secret ballot at least every 


members or by convention dele 


five years. 
union 
mail or 


Distribution of literature.—The 
must, upon request, distribute “by 
otherwise at the candidate’s expense cam 
paign literature in aid of such person’s can 
didacy to all members in good standing of 
such labor organization and is required to 
refrain from discrimination in 
against any candidate with respect to the 
use of lists of members ” Tt is fur- 
ther provided that “whenever such labor 
organization or its authorize the 
distribution by mail or otherwise to mem- 
bers of campaign literature on behalf of any 
candidate or of the labor organization itself 
with reference to such election, similar dis- 
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tribution at the request of any other bona 
fide candidate shall be made by such labor 
organization and its with equal 
treatment as to the such dis- 


tribution.” 


office TS, 
expense of 


Inspection of membership list. — Every 
local union that has a contract requiring 
union membership as a condition of em- 
ployment must keep a list at the union’s 
principal address of the names and last- 
known addresses of all members. Every 
bona fide candidate shall have the right, 
within 30 days prior to an election in which 


he is a candidate, to inspect this list once. 


Senator Kennedy, with reference to this 
provision, stated: 


“The right to inspect will be important 
of checking the accuracy of the 
union’s mailing list, for the candidate will 
thus be enabled to ascertain whether the 
union has in fact mailed his campaign litera- 
ture to those whom he knows to be union 
The inspection is not to enable 


aS a Way 


members 


him to have a copy (105 Congres 


stonal Recerd 16415.) 


An _ international 
of labor unions is not required to maintain 


union or a_ federation 


and make available for inspection a mem 
bership list. 
Election procedures.—The union must 


maintain adequate safeguards to insure a 
fair election, including the right of any can 
didate to have an observer at the polls and 
at the counting of ballots. Every member 
who has been neither a Communist nor a 
felon within the preceding five 
eligible for nomination subject to 


years is 
reason 
able and uniform requirements. Reasonable 
opportunity must be given for the nomina 
tion of candidates, and members “shall have 
the right to vote for or otherwise support 
the candidate or 
without being subject to penalty, discipline, 


candidates of his choice, 


or improper interference or reprisal of any 
kind by such organization or any members 
thereof.” At least 15 days’ 
must be mailed to each member at his last 
known home address 


notice of election 


Eligibility; tabulation—Each member in 
vote. No 


Employees on 


good standing is entitled to one 
proxy permitted 


checkoff 


voting 1 
declared ineligible 
default in the 


In international elections 


may not be 
because of alleged delay o1 
of dues 
or referendums, the 
of each local union shall be counted and the 
results published separately 


payment 
votes cast by members 


Use of union or employer funds.—Neither 
union funds nor money of an employer may 
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be “contributed or applied to promote the 
candidacy of any person in an election ‘i 
The money of a labor organization, how 
“may be factual 
statements of candi- 
dates, and other expenses necessary for the 


utilized for notices, 


issues not 


ever, 


involving 


holding of an election.” 


Preservation of records.— The election of 
ficials designated in the constitution and 
bylaws, or the secretary, if no other official 
i designated, “shall 
year the ballots and all other 
taining to the election.” 


1s so 


preserve for one 


records per- 


Challenge of election validity—A mem 
ber, after attempting unsuccessfully to chal 
lenge the validity of an election through the 
union’s constitutionai 
less than three nor more than four months 
after the election, file a complaint with the 
Secretary of Labor. The 


remedies, may, not 


Secretary is given 
broad powers to investigate such complaints 
and if he finds 


that a violation of 


“probable cause” to believe 
litle IV of the statute 
has occurred, he must institute legal action 
in the district court. The court, if it finds 
that the violation or violations in question 
of an elec 


“to be void 


“may have affected the outcome 
tion,” the election 
and direct the conduct of 
of the 


shall declare 
1 new election 


secretary 


Recall for misconduct.—If th« 
tion and bylaws of a lecal union do not pro 


under supervision 


constitu 


removal 
of an elected official guilty of serious mis 
conduct, the Labor 

duct a hearing and the officer may be removed 


members in an election con 


vide an adequate remedy for the 


secretary ot may con 


by vote of the 
ducted by secret ballot by the officers of the 


organization 


Safeguards for Labor Organizations 
Title V of the 


which are 


statute sets forth certain 


provisions designed to “sate 
guard” the 


administration of union affairs by the officers 


rights of union members in the 


Fiduciary 
union office 
trust, and the 
becom«e 


responsibility of officers.—A 
is declared to be a position of 
officials accordingly 


lealing with the 


union 
»bligated in 
union’s funds to utilize 


legally 
them tor the general 
welfare of the members and not for the pet 
sonal benefit of the particular official. Courts 
have always held fiduciaries to strict stand 
ards of accountability and personal respon 
sibility Senator 


Kennedy 


this section: 


breach of trust 


following 


tor any 


made the comment on 


“The bill does not limit in any way the 


purposes for which the funds of a labor 
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organization may be expended or the invest 
ments which can be made. Such decisions 
should be made by the members in accord- 
ance with the constitution and bylaws of 
their union. Union officers will not be guilty 
of breach of trust under this section when 
their expenditures are within the authority 
conferred upon them either by the constitu- 
tion and bylaws, or by a resolution of the 
executive board, convention or other appro- 
priate governing body—including a general 
meeting of the members—not in conflict 
with the constitution and bylaws. This is 
also made clear by the fact that Section 
50(a) requires that the special problems and 
functions of a labor organization be taken 
into consideration in determining whether 
union officers and other representatives are 
acting responsibly in connection with their 
statutory duties.” (105 Congressional Record 
16415.) 


Any provision in the union constitution 
and bylaws purporting to excuse union of- 
ficials for breach of trust are declared in- 
valid. 


Bonding of union officials.—Every offictal 
who handles funds in a union whose prop- 
erty and annual financial receipts exceed 
$5,000 a year must obtain a corporate surety 
bond from a qualified surety company. 
Otherwise, the union official is denied the 
right to deal with or exercise custody and 
control over the union’s funds. Unions now 
generally bond certain financial offices in 
local unions, but the new bill requires bond- 
ing the specific individuals who may or 
may not be acceptable risks to corporat 
sureties, rather than simply what is known 
as a “position schedule” bond as is now 
the practice. 


Loans to officers.—The maximum amount 
a union officer will be permitted to borrow 
from the union “directly or indirectly” 
under the new bill is $2,000. 


Prohibition against certain persons hold- 
ing office.—A person who has been a mem- 
ber of the Communist Party within the past 
five years or who has been convicted of cer- 
tain specified crimes will be generally in- 
eligible to serve as a union official. The 
requirement of non-Communist affidavits is 
eliminated. 


Payment of fines.—A labor organization 
is not permitted to pay the fine for any 
union officer or employee convicted of any 
willful violation of the new law. 


Payments from employers.—By certain 
reporting requirements and by direct pro- 
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“to file 


hibition, the new law attempts to prevent 
union officials and their families from re- 
ceiving from the employers with whom 


they deal payments, loans, special discounts 
and other personal allowances not available 
to all other employees, which might im- 
properly influence the union official. Own- 
ership of stock acquired by the union official 
as an investment in a company with traded 
securities or purchases and sales of goods 
or services in the regular course of business 
at prices generally available to any em- 
ployee of such employer—so-called normal 
employee discounts—are not required to be 
reported. Other direct or indirect financial 
transactions between the employer or his 
labor relations adviser and the union official 
or his family must be reported. 


Reporting by Unions 


Unions are required under the new law 
annual financial reports generally 
equivalent to those which were previously 
required under the Taft-Hartley Act. These 
declared “public information,” 
along with the reports previously discussed 
which union officers and also employers 
must file where there have been conflicting- 
available 


reports are 


interest transactions, and all are 

to any interested person. 
Under the new statute all locals are re- 

quired to adopt a constitution and bylaws 


Trusteeships 


For the first time, trusteeships over local 
unions come under federal regulation. The 
statute forth the legitimate purposes 
for which trusteeships may be maintained, 
the correcting of corruption. or 
malpractice or the restoring of 


sets 


such as 
financial 
democratic procedures, and requires an in- 
ternational union to file a report with the 
Government at the time it imposes a trustee- 
ship and every six months thereafter, set- 
ting forth all the details of the trusteeship 
During the period of trusteeship, the votes 
of delegates of a trusteed local may not be 
counted at any union convention or election 
unless the delegates were elected by secret 
ballot at which all members were eligible 
to participate. During the period of trustee 
ship, the international union may not trans- 
fer to itself any funds of the local except 
the normal per capita tax and assessments, 
except that upon the bona fide dissolution 
of the local all assets would be distributed 
in accordance with its constitution and bylaws 


[The End] 
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The author summarizes the changes that have taken place in the NLRB's 


contract bar policy in the past 12 years. 


He suggests that there are 


certain areas of this policy which the NLRB might explore further. The 
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ECENT DECISIONS of the National 

Labor Relations Board have once again 
established the guideposts for parties to a 
collective bargaining agreement in order for 
that agreement to survive attack from an 
outside union or successful decertification. 
They indicate extensive revision as well as 
a reaffirmation of what has come to be 
known as the Board’s “contract bar doctrine.” 
Issued after a period of study, they are de- 
signed to bring that doctrine up-to-date and 
in line with current trends and developments 
having an impact on labor-management rela- 
tions. This article is an attempt to summar- 
ize the policy and its recent 
evaluate them and to suggest certain areas 
for further exploration by the Board. 


changes, to 


In any discussion of this issue the frame- 
work should be set. We are dealing with 
an area of Board-made doctrine since the 
NLRA contains no specific provision deal- 
ing with the contract bar. In acting as the 
overseer, so to speak, in its intent to im- 
prove the climate in 
gress saw fit in passing the Wagner Act in 
1935 to clothe the Board with certain gen 
eral powers. The Board, by a statutory 
grant, was given the authority to determine 
when and how employees could freely ex- 


labor relations, Con- 


ercise their choice for a bargaining repre- 
sentative. By the same token the act had as 
one of its stated purposes the avoidance of 
industrial conflict by encouraging stability 
in the bargaining relationship once begun 


Contract Bar Doctrine 


NLRA in 1947 did 


posture or au- 


The amendments to the 
not essentially 
thority of the Board in this respect 


change the 


There is thus posed for the Board a diffi- 
culty in drawing a balance between two 
apparently conflicting concepts embodied in 
the act—the of collective 
bargaining with a view to the establishment 
of stability in bargaining relationships and 
the freedom of employees to select a bar 


encouragement 


gaining representative of their own choosing 
at reasonable intervals. To square what ap 
peared to be irreconcilable 
Board adopted what has come to be known 
“contract bar doctrine.” Simply put, 


concepts, the 


as its 


under the doctrine, a collective bargaining 
agreement between an employer and a labor 
organization 
reasonable period a determination of repre 
sentatives upon labor 


organization or individual 


may preclude or bar for a 


petition of another 


The simplicity of the doctrine is some 


what deceptive, as the mass of decisional 
policy by the Board has so amply demon- 
strated. However, the fault in this respect 


does not lie with the Board, for it is obvious 
that the doctrine could not, in the nature of 
our industrial society, remain static. The 
Board is constantly confronted with the 
industrial facts of life, some of which en 
centralization or decentralization 
of businesses; expansion or contraction of 
plants; relationships between employers and 
collective pro 


compass 


bargaining representatives 


687 








ducing a cooperative effort towards elimina- 
tion of chaotic conditions; and growth of 
industry or unionization, which has its im- 
pact upon the freedom or opportunity of 
employees to vary or change a bargaining 
relationship. What seems significant is the 
fact that, with all of the changes which have 
taken place in our industrial life, the Board’s 
doctrine has in the main survived in its es- 
sentials, notwithstanding the fact that it 
deals with so volatile a field as labor relations. 

Turning now to the contract bar doctrine 
as currently interpreted by the Board, we 
see that certain general rules have evolved 
over the years which the Board has adopted 
as policy in holding that the following con- 
tracts are not a bar to a representation 
petition: (1) an oral agreement,’ (2) a recog- 
nition agreement standing alone,? (3) a con- 
tract for members only,’ (4) an agreement 
not containing substantial conditions and 
employment, that is, limited to wages only 
or unimportant contractual provisions, or 
an agreement not signed by all parties prior 
to filing of petition* and (5) a contract 
covering an inappropriate unit in contraven 
tion of a prior Board determination or 
Board policy.’ 

The collective bargaining agreement may 
be entitled to additional protection or may 
be inhibited under statutory provisions or 
administrative policy of the Board. In this 
connection the Board has been confronted 
with the following problems: 

(1) The effect to be given to the duration 
of contract. 

(2) The significance of an automatic re- 
newal provision in a contract or modification 
clause. 

(3) Establishing a cutoff date for the 
timely filing of a rival representation petition. 

(4) The effect 


or renewals of 


to be given to premature 


extensions agreements re- 


gardless of modification. 

(5) The impact of Section 8(d) of the 
Act on renewal of agreements. 

tJ. Sullivan & Sons Manufacturing Corpora- 
tion, 105 NLRB 549 (1953). 

2 Duplex Printing Press Company, 53 NLRB 
503 (1943). 

* Crucible Steel Castings Company, 99 NLRB 
1843 (1950): Cf. Pittsburgh Plate Glass Com- 
pany, 111 NLRB 1210 (1955), in which the Board 
revoked a certification where a members-only 
contract was signed in derogation of such cer- 
tification 

‘Appalachian Shale 
CCH Labor Law Reports 
121 NLRB No. 149 (1958). 

5 Continental Can Company, 91 





Company, 5 
Ed.), { 55,743, 


Products 
(4th 


NLRB 500 


(1950); Wilford Auto Sales, Inc., 106 NLRB 
1396 (1953): Cf. American Dyewood Company, 
99 NLRB 78 (1952), in which the Board held 
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(6) The extent to which a Board certifi- 


. cation should be implemented. 


(7) Internal dissension within the con- 
tracting unions which might lead to schism 
within its ranks. 

(8) The defunctness of the contracting 
union. 

(9) The necessity for signature on and 
ratification of an agreement. 

(10) The validity of the agreement de- 
pendent upon the nature of its union security 
provision under Section 8(a)(3) of the Act 

(11) The conduct of the contracting union 
as constituting a breach of contract. 

(12) 
or change in ownership of the contracting 
employer 

(13) 
a single or multiemployer unit basis. 

(14) Contract clauses relating to pending 
Board proceedings or possible exclusion of 


The merger, absorption, expansion 


An employer’s bargaining history on 


certain classifications. 

(15) 
ing union, absent schism 
menclature, transfer of membership) 


Changes in designation of contract- 
(assignment, no 


Duration of Contract 


After adherence to the one-year rule early 
in its decisional policy, the Board, mindful 
of the development of maturity and stability 
in labor relations, adopted a rule that con- 
tracts for a two-year period, if otherwise 
valid, constituted a bar. As labor relations 
have evolved and more stability been 
created, the trend toward contracts of longer 
duration has become evident, The Board, 
accordingly, has felt obligated to accommo- 
date itself to the industrial facts of life. 
Hence, it adopted a rule that contracts for 
a period in excess of two years would con- 
bar if in the industry. 
Shortly thereafter it that—regardless 
of the custom—if a part 
industry was covered by contracts in excess 


has 


stitute a customary 


held 


substantial of an 


that the inclusion of guards comprising only a 
small segment of the over-all unit did not leave 
the contract open to attack with respect to the 
production and maintenance unit: and Nash- 
Kelvinator Corporation, 107 NLRB 644 (1953) 
where the Board he!d such a contract not a bar 
en a petition for guards only It should be 
noted further that the Board has not disturbed 
an agreement, where the parties included super- 
visors in an otherwise appropriate unit, on the 
ground that their coverage by the agreement 
did not constitute a serious disregard of Board 
policy considerations. See C. G. Willis, Inc., 
5 CCH Labor Law Reports (4th Ed.), © 55,195 
119 NLRB No. 214 (1957). 

®* Reed Roller Bit Company, 72 
(1947) 


NLRB 927 
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ot two years, such contracts would constitute 
a bar for their full period.’ Two develop- 
ments in the field have had a further impact 
upon the thinking. One was the 
disclosures of the McClellan committee re- 
lating to improper practices in certain seg- 
ments of our industrial economy; the second 
was the changing nature of our industrial 
society and the problem of determining, 
because of the diversification of operations 


Board’s 


ot corporate enterprises, whether the sub 
stantiality test should be further applied 
Accordingly, the Board has now modified 
that doctrine and has the sub- 
stantiality test. Under its new policy, a valid 
contract, having a fixed term or duration, 
constitutes a bar for so much of its term as 
Any agreement 


abandoned 


does not exceed two years. 
without a fixed term is considered not to be 
a bar for any period; the same holds true 
with respect to a contract which is termin 
able at will.” The Board, in order to protect 
agreements from attack, has further 
provided that a rival petition will be dis 
missed unless it is filed within a period of 
150 to 60 days before the end of the first 
two the contraét term and, in 
implementation of this protection, has indi- 
cated that extensions executed during ol 
after the 60-day period at the end of two 
years will not be considered premature ex 
However, any such 


such 


years of 


tensions of the contract. 
extensions executed prior to the last 60 days 
of this period will be considered premature 
extensions and not a bar to an otherwise 
timely petition.” The 150-day limitation 1s 
absolute, and a petition filed prior thereto 
dismissed as premature if the con 
valid.” 


will be 
tract is otherwise 


Modification or Automatic-Renewal 
Clauses in Agreements 


The prevalence of automatic-renewal pro- 


the Board 
timeliness 


A num 


have 


agreements required 
to establish a 


visions in 
at an early stage 
rule with respect to rival petitions 
ber of established what 
offshoots of 


More« ver, aS 


cases have 
come to be known as the 
Board’s Mull-B doctrine the 
tendency toward long-term agreements grew 
in number, clauses providing an opportunity 
for midterm modifications were included in 
such agreements. This created an additional 
problem for the Board, for it was required 

General Motors Corporation, 102 NLRB 1140 
(1953) Republic Aviation Corporation, 109 
NLRB 569 (1954) 

’ Pacific Coast Association of Pulp & Paner 
Manufacturers, 5 CCH Labor Law Reports (4th 
Ed.), © 55,735, 121 NLRB No. 134 (1958). 

' Case cited at footnote 8 
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to make a determination as to whether the 
conduct of the parties, pursuant to such mid 
term modification or automatic-renewal pro 
visions, amounted to termination of the 
agreement or a desire to continue the bar- 
notwithstanding the 
This is no 


gaining relationship 
negotiations being carried on. 
an academic problem, for the practicalities 
rival unions 
many 


ot labor relations disclose that 
engage in organizational efforts 
months prior to the expiration of collective 
bargaining agreements, The Board has re 
vised its policy in this connection and now 
holds, respect to modification and 
termination that 
desire to negotiate changes received prior to 
the automatic-renewal will prevent 
renewal for contract bar purposes despite 
provision for continuation of the agreement 
the 


for 


with 


clauses, any notice of a 


date, 


during and regardless of 


torm of notice, 


negotiations 


In the event that a notice of modification 
is untimely, that is, after the time specified 
in the contract, it will be treated as a request 
for modification unless the parties thereafter 
clearly terminate the contract. However, 
even though such termination takes place 
after late notice, a petition filed during the 
last 60 days of the contract’s term will be 
dismissed as fled during 
insulated period referred to above. A writ 
former 


having been the 


ten agreement which reinstates a 


automatically renewable contract will be 


treated as a new contract 


\ notice to modify or actual modifica 
tion—by the parties during the term of the 
than the automatic 
the contract 


the contract 


at a time other 
not 


regardless of whether 


contract 


renewal date will remove 


as a bar 


contains a modification clause and regard 


less of the scope of modifications permitted 


under such clause. For example, in a two 


year contract, parties may voluntarily serve 


notice of modification at the end of a year 
and actually renegotiate changes, The con 
original term, 


150-to-60 


tor its 
only to the 


tract remains a bar 


nonetheless, subject 
day rule In those instances where contracts 
contain separate modification and automat 
renewal clauses, each providing for notice at 
date 


one to 


automatic-renewal 


will be 


approximately the 
the notice treated as 
forestall renewal, the only 
vhere the contract specifically provide s that 

I itself and where 


given 


exception being 


it will nevertheless renew 

” DeLuxe Metal Furniture Company, 5 CCH 
Labor Law Reports (4th Ed.), 55,734, 121 
NLRB No. 135 (1958). (Thus, an agreement ex 
ecuted on January 1, 1959, to run to January 1 
1961, if otherwise valid, bars a rival petition 
except during the period from 150 to 60 days 
prior to January 1, 1961.) 
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notice is specifically made pursuant to such 
modification clause. Notwithstanding the 
fact that contract clauses provide for uni- 
lateral termination if agreement is not reached 
or permit strikes or lockouts with the right 
to terminate thereafter, they do not remove 
the contract as a bar uniess the agreement 
had been terminated, But if such termina- 
tion takes place during the 60-day insulated 
period, a petition will still be dismissed, The 
Board indicates that termination is accom- 
plished (1) by mutual assent or (2) pursuant 
to its specific terms or (3) by notice given 
because of the breach of a basic provision, 
such as a no-strike clause.” 


We now turn to the impact of automatic 
provisions alone, Upon the so-called Mill-B 
doctrine,” the Board for a number of years 
had superimposed the so-called General Elec- 
tric X ray doctrine. The Board formerly 
held that if a claim by a rival union had 
been followed up within ten days by the 
filing of a petition, no renewal would be 
effective notwithstanding the fact that the 
petition was filed after the commencement 
of the Mill-B period. This doctrine has now 
been abandoned, The Board now holds that 
the time of filing of the petition is con- 
trolling, The only exceptions are, as noted 
in the DeLuxe case, where a rival union 
refrains from filing a petition in reliance on 
employer conduct, indicating that it would 
grant recognition or sign a contract without 
an election or where a union continues its 
claim to representation even though it did 
not file a petition until after the execution 
of an agreement with another union. 


Accordingly, the Board reiterates its rule 
that a petition, to be timely with respect to 
the Mill-B clause, must be filed not more 
than 150 days nor less than 60 days before 
the terminal date of the contract. If filed 
during the 60-day insulated period, it will be 
dismissed as untimely regardless of the 
conduct of the contracting parties during 
the period. This is a rule, and an employer 
petition filed during this insulated period 
will likewise be dismissed.” 

If the agreement contains no automatic- 
renewal clause or if the parties have fore- 
stalled renewal and no new or amended 
agreement is executed within the 60-day 
insulated period, a rival petition is timely if 
it is filed after the terminal date of the old 


agreement but before the execution or effec- 


tive date, whichever occurs later, of any new 
agreement. The foregoing applies to any 
agreement with a fixed term regardless of 
whether it contains an automatic-renewal 
clause or a period specified therein for auto- 
matic renewal. It is important to point out 
that the 60-day insulated period does not 
change the renewal date specified in the 
contract or make fixed-term-only contracts 
automatically renewable, for where the re- 
newal provision in the contract is more o1 
less than 60 days, the timeliness of the pett 
tion is keyed to the 60-day period notwithstand 
ing the fact that the parties may be bound by 
their own agreement for the purpose of fore 
stalling renewal 


The date on which the petition is filed is 
controlling in determining timeliness.’ Where 
the contract is one of unreasonable duration, 
that is, more than two years, the insulated 
period will be the last 60 days of the rea- 
sonable period and a petition filed anytime 
after the expiration of that period is timely.’ 
As further evidence of the Board’s desire 
to permit petitions at reasonable intervals, 
it wili not afford protection to a supple 
mental agreement which revises the auto 
matic-renewal date of the original contract 
by reducing the terminal date.” The peti 
tioner is entitled to rely on the original 


Mill-B date. 


Effect of Premature Extensions 
or Renewals of Agreements 


There are instances where parties to an 
agreement renew or extend such agreement 
long before the period set forth in the con 
tract, and the Board is thus confronted with 
the problem of dealing, for contract bat 
purposes, with a premature extension re 
gardless of the motivation of the parties or 
whether the extension took place at a time 
when rival organizational activity occurred. 
The Board has now indicated that a contract 
will be considered as prematurely extended 
if, during its term, the parties executed an 
amendment or new agreement which ex- 
tended such term. Exceptions are 
where the agreement was executed during 
the 60-day insulated after the 
terminal date of the old contract if the no 
tice by one of the parties forestalled auto- 
matic renewal, or if it contained no renewal 
provision or was accomplished at a time 


cases 


peri vl or 





" Case cited at footnote 10. 

% Mill-B, Inc., 40 NLRB 346 (1942). 

43 Nelson Name Plate Company, 5 CCH Labor 
Law Reports (4th Ed.), { 55,922, 122 NLRB No 
66 (1958): DeLuxe Metal Furniture Company, 
cited at footnote 10 
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™ Case cited at footnote 10. 

% The Steck Company, 5 CCH Labor Law Re- 
ports (4th Ed.), § 55,832, 122 NLRB No. 2 (1958). 

% Westinghouse Electric Corporation, 102 
NLRB No. 270 (1953). 
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when the existing contract would not have 
barred an election because of other contract 
bar rules. An instance of the latter occurs 
where the parties negotiate a new agree- 
ment following one of unreasonable duration 
which contains an illegal union 
security clause where the initial agreement 
is terminated by the parties after two years 
and a new contract is signed immediately 
for a two-year period, all prior to the filing 
of the rival petition.” 


or one 


Impact of Section 8(d) 
on Renewal of Agreements 


The amendments to the NLRA in 1947 
posed an additional problem for the Board 
in connection with its Muil/-B doctrine.” 
The Board has held, in construing legisla- 
tive intent, that Section 8(d) of the act must 
be read into each contract where notice of 
modification has been given and that a new 
pursuant to a 60-day 
a petition 


contract executed 
notice under the section, will bar 
filed after execution 
there is a Mill-B date of lesser duration or 
no Mill-B date at all.” The section, how- 
ever, does not create an automatic renewal 
of the contract. If no notice is given, the 
contract is not a bar to a petition filed prior 
to the Mi/l-B or automatic-renewal date.” 


regardless of whether 


Extent to Which Certification 
Should Be Implemented 


Two additional 1947 amendments, relat- 
ing to the implementation of a certification 
of representatives issued by the Board, pro 
vide another area in which the Board must 
establish policy in dealing with an appro- 
priate time in which a question concerning 
representation can be raised. Section 9(c) (3) 
of the act provides, in part: “No election 
shall be directed in any bargaining unit or 
any subdivision within which, in the pre- 
ceding twelve-month period, a valid election 
shall have been held.” Section &(b)(4)(C) 
provides, in part, that it shall be an unfair 
labor practice for a labor organization to 
engage in certain conduct with the object of 
requiring any employer to 
recognize or bargain with a particular labor 
organization as the representative of his 


“forcing o1 


17 Cushman’s Sons, Inc., 88 NLRB 121 (1950) 
DeLuxe Metal Furniture Company, cited at 
footnote 10. 

% Sec. 8(d). 

% De Soto Creamery & Produce 
NLRB 1627 (1951). 

20 International Harvester Company, 77 NLRB 
242 (1948). 


Company, 94 
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employees if another labor organization has 
been certified as the representative of such 
employees under the provisions of Section 
9.” In implementing a certification, the 
Board originally heid that the contracting 
parties were free during a period of one 
year from the date of the certification t 
execute as many they de- 
This was later broadened to require 
a dismissal of a petition filed at any time 
during the certification However, 
recently the Board has modified this 
trine. It now holds that a certification is 
ineffectual against a petition timely filed 
with respect to a contract executed during 
the certification For example, if the 
contract 


agreements as 
sired. 


year.” 
doc 


year 


expires or is subject to renewal 
during the year, the parties can no longer 


execute more than one contract during the 


certification year in the face of a timely 
rival petition . 
Internal Dissention 
Within the Union—Schism 
Another consideration for the Board's at 


tention is the situation where internal dis 
sension takes place within a union during 
the life of the contract and leads to schism 
within its ranks. The problem first arose in 
some magnitude following the expulsion of 
some unions from the CIO on 
grounds. More recently the problem has 
grown out of the disclosures, by the Mc- 
Clellan committee, of corrupt or unethical 
practices on the part of some labor organ- 


ideological 


izations, leading to expulsion or suspension 
by the AFL-CIO. A schism is a situation 
which produces confusion in the identity of 
the labor organizations purporting to repre 
sent the employees and is not to be confused 


with defunctness or inability of a labor or 


ganization to represent the employees. The 
Board’s current doctrine provides that a 
schism warranting an election in the face 


of an outstanding contract will be found to 


exist if the following conditions are met 
(1) Local disathhation action must have 
occurred “in the context of a basic intra 


union conflict over policy at the highest 
level of an international 
within a federation, which results in a dis 


ruption of existing intraunion relationships.’ 


union . o1 


21 Centr-O-Cast Engineering Company, : 100 
NLRB 1507 (1952). 


2 Ludlow Typograph Company, 108 NLRB 
1463 (1954). 
2 Hershey Chocolate Corporation, 5 CCH 


Labor Law Reports (4th Ed.), { 55,726, 121 


NLRB No. 124 (1958) 
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Local action unrelated to such a conflict is 
insufficient. 

(2) Defunctness of the incumbent repre- 
sentative is not required. 

(3) Disaffiliation action will be recog- 
nized where taken “at an open meeting called, 
without regard to any constitutional restric- 
tions but with due notice to the members 
in the unit, for the purpose of taking dis- 
affiliation action for reasons relating to the 
basic intraunion conflict.” 

(4) Disaffiliation action must be 
“within a reasonable period” following oc- 
curence of the conflict, and must result 
“in confusion unstabilizing the bargaining 
relationship,” that is, the employer must be 
“confronted with two organizations 
claiming with some show of right to be the 
organization previously chosen by the em 

a 


taken 


each 


ployees 

A majority of the Board takes the view 
than an election directed because of a schism 
should not be held for the limited purpose 
of determining which union is entitled to 
administer the existing contract. However, 
an affirmative requirement that the winning 
union, if any, assume the contract is held 
inappropriate. 

Assignment of the outstanding contract 
by the employees in the unit in connection 
with their disaffiliation action is held not to 
preserve the contract as a bar where the 
elements of schism are present. 

Moreover, the Board finds confusion in 
stabilizing bargaining relationships where, 
in any case of joint representation by two or 
more locals, the disaffiliation action is taken 
by members of one or more such locals and 
involves a substantial number of all the 
employees in the contract unit.” 


Defunctness 
of Contracting Union 


If the contracting union becomes defunct, 
its contract is not a bar to a petition filed 
by a rival union.” As distinguished from 
schism, however, defunctness will be de- 
termined solely on the basis of the action 
of the parties to the contract, who are in 
a position to secure an enforcement of its 
terms. This means that defunctness may be 
evident at the local level notwithstanding 
the willingness of the international to as- 
sume the representative functions of a local 





“ St. Louis Bakery Employers Labor Council, 
5 CCH Labor Law Reports (4th Ed.), { 55,813, 
121 NLRB No. 189 (1958). 

*% Shaefer Body, Inc., 
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85 NLRB 195 (1949). 


which is no longer capable of performing 
such functions. The right of such an inter- 
national to preserve the contract as a bar 
will depend upon whether such international 
union or an intermediate body is a party to 
the contract.” In a negative sense, the 
Board points out that mere temporary in- 
ability to function does not constitute de- 
functness nor does the loss of members in 
the unit defunctness if the repre- 
sentative continues in existence 
and is willing able to represent the 
employees.” 


create 
otherwise 
and 


As a caveat in such instances, the Board 
reminds parties to the proceeding that the 
newly certified union in both schism and 
defunctness required to 
assume _ the existing 


situations is not 
obligations of any 
*% 
contract. 


Necessity for Signature 
and Ratification of Agreement 


This issue is one which has attracted the 
attention of the press and public inasmuch 
as it has been thrust into the controversy 
arising out of questions of imtraunion de- 
mocracy. The problem is not a simple one, 
as any negotiator will attest. We deal here in 
an area where the representative capacity of 
a union negotiator is involved and the ques 
tion arises whether an agreement negotiated 
in good faith constitutes a bar where the 
agreement is silent with respect to ratifica 
tion but the union’s bylaws or constitution 
require it. The Board has taken the posi 
tion that for representation-case proceedings 
the negotiated document is the controlling 
element and that only where the written 
contract itself makes ratification a condition 
precedent to contractual validity shall the 
contract be no bar until ratified. By the 
same token the contract must be signed by all 
the parties petition ts filed 
though the parties conclude negotiations and 
put into effect some or all of its provisions? 
The date of execution is an important item 
with respect to the contract operating as a 
bar, for the Board held further that 
a contract executed on the same day that a 
petition is filed will constitute a bar if it is 
effective immediately or retroactively and 
if the employer has not been informed at 
the time of execution that 
been filed. It is not a bar if the 
is filed the day prior to execution regardless 


before a even 


has 


a petition has 
petition 


* Case cited at footnote 23 
7 Case cited at footnote 23 
* Case cited at footnote 23 
*” Case cited at footnote 4. 
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of knowledge. The cutoff time is midnight 
notwithstanding continuous bargaining.” 


Union Security Provisions 
in Agreement—Nature 


The presence of a clause in a contract 
dealing with some form of union security 
or control over hiring or retention of em 
ployment raises further problems for the 
Board. Section 8(a)(3) of the act provides 
in substance that an employer is not pre- 
cluded from making an agreement with a 
labor organization which requires, as a con- 
dition of employment, membership in such 
organization on or after 30 days following 
the execution of the agreement or the com 
mencement of employment, whichever oc 
later, and provides further that the 
labor organization must receive a certificate 
of compliance from the Board Sec 
tion 9(f)-(h) of the act within the preceding 
12-month period. In this area the Board has 
literally traveled a full circle. Early in its 
interpretation, the Board held that the mere 
existence of a union clause in the 
contract exceeding the permissive limits of 
Section 8(a)(3) rendered the contract not a 
bar. Modifications were late 
which the Board held agreements to be 
notwithstanding the that 
provide the statutory 


curs 


under 


shop 


engrafted, in 


where, fact 


the contract did not 


bars 


period for old employees, there was 
that 
position was required to become a member 


grace 


no evidence that any employee in 


in violation of the act or that any dis 


crimination was practiced against him i 


the contract. 

In its recent re-evaluation, the Board has 
reverted rule and holds that 
constitute a bar if the 

does not, on its face, 


to its original 
will not 
clause 


a contract 
union security 
conform to the requirements of the act o1 
found unlawful in an unfair labor 
proceeding In this decision, the 
Board set forth examples of invalid union 


has been 
practice 


security clauses, such as one (1) requiring 
the employer to give preference on the basis 
of union membership in hire, tenure, seniority, 
wages, or other terms and conditions of em 
”" Case cited at footnote 10 

‘Keystone Coat, Apron & Towel Supply 
mpany, 5 CCH Labor Law Reports (4th Ed ) 
§ 55,727 121 NLRB No 125 (1958) (Cf 
Zangerle Peterson Company, 5 CCH Labor Law 
Reports (4th Ed.), { 56,246, 123 NLRB No. 129 
where Board majority looks to entirety of con- 
tract clauses to determine validity) A union 
is deemed in compliance if it is in compilance at 
the time of execution or renewal of a contract 





or has received a certificate of compliance 
within a 12-month period preceding such act 
or if it has achieved compliance after filing of 


Contract Bar Doctrine 


ployment; (2) delegating to a union control 
of hire, tenure, seniority, and other terms 
and conditions of employment; or (3) mak- 
ing a condition of employment the perform- 
ance of any obligation of membership other 
than the tender of periodic dues and uni- 


formly required initiation fees 

The Board makes clear that such an 
agreement will not survive attack if it does 
not expressly grant old, as well as new, 
nonunion employees the statutory grace 


period or contains an ambiguous provision 
which be interpreted as either lawful 
or unlawful or which purports to defer the 
effectiveness of invalid clauses or 
Further 


may 


to rescind 


or amend the same buttoning 
down the limitations, the Board has decided 
that 
in a representation proceeding for the pur- 
pose of determining the validity of a union 
security clause. Reaffirming its previous 
rule, the Board also held that a valid union 
election 


extrinsic evidence will not be admissable 


clause would not bar an 
of the employees in the unit 


Section 9(e) of the 


security 
if a majority 
had voted, 
within one year preceding the execution of 


under act, 
the contract, to rescind the authority of the 
union to make such an agreement or if the 
local union or its affiliated parent or inter 
national was not in compliance with Section 
9(h) of the act Later 
Board indicated that a 
provides preference in wages or other terms 


decisions of the 


have clause that 


and conditions of employment on the basis 


of union membership removes the contract 


as a bar. An example is one in which the 


employer agreed to contribute a certain 


monthly sum for each “union employee” 
to the union insurance fund. In addition 
the Board has held that a clause which 


provides that any employee terminated for 


join the union shall not be re 


life of the 


failure to 


hired during the agreement goes 


beyond the permissive elements of Section 
8(a)(3)."% As noted any provision 


which gives the union control over seniority 


above, 


standing of former employees who are re 
vulnerable to a 
the union a 
re-employment” 


hired renders the contract 


petition, since it vests in veto 


power over conditions of 


a rival petition if initial steps to achieve com 
pliance were taken before execution of a con 
tract and actual compliance was achieved within 
a reasoneble period of time 


National Brassiere Products Corporation, 





5 CCH Labor Law Reports (4th Ed.), {§ 55,991 
122 NLRB No. 117 

Argonne National Laboratories, 5 CCH 
Labor Law Reports (4th Ed.), { 56,145, 123 


NLRB No. 50 
4 Theo Hamm 
1157 (1956) 


Brewing Company, 115 NLRB 
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The Board, in the Keystone case, charted 
new ground in holding that a contract was 
not a bar if its checkoff provisions failed 
to conform to Section 302 of the Labor 
Management Relations Act. However, the 
Board had occasion to reconsider the prob 
lem in a case arising shortly after Keystone 
was decided, and it reversed its ruling. It 
now holds that its interpretation of the 
term “membership dues” as used in Sec- 
tion 302, should follow that of the Justice 
Departinent, which has construed that term 
to include initiation and assessments. 
Moreover, it indicates that, as the question 
of conformity of a checkoff agreement with 
Section 302 involves the statutory standards 
applicable to voluntary authorizations by 
employees, the absence in a contractual 
checkoff clause of a specific reference to 
the authorizations or to the statutory re- 
quirements does not by itself the 


tees 


render 


clause defective.” 


Effect of Breach of Contract 
by Union 
The Board is confronted the 


problem of the effect to be given to a con- 
no-strike clause 


also with 


tract where a breach of a 
has occurred, notwithstanding the fact that 
a strike by employees under such a circum- 
stance is not protected by the act, since it 
is in violation of a no-strike provision. The 
contract nonetheless may bar 
to a rival petition in the absence of any 
clear evidence that the employer has re- 
scinded the contract because of the breach.” 


constitute a 


However, if the employer terminates the 
agreement because of a breach, the contract 
does not constitute a bar. This is so, re- 
gardless of the fact that he may later meet 
with the incumbent union for bargaining 


37 


purposes. 


Merger, Absorption, Expansion 
or Change in Ownership 
of Contracting Employer 


Where two companies merge and, as a 
result of the merger, the employees are 


% William Wolf Bakery, Inc., CCH Labor 


Law Reports (4th Ed.), { 55,935, 122 NLRB 
No. 89 (1958). 

%* Land O’Sun Dairies, Inc., 107 NLRB 1195 
(1954). 

31 Moore Drop Forging Company, 108 NLRB 
32 (1954). 

* 2. B. Spear & Company, 106 NLRB 687 
(1953): Greyhound Garage of Jacksonville, 95 
NLRB 902 (1951). 

® Bowman Dairy Company, 5 CCH Labor Law 
Reports (4th Ed.), { 56,184, 123 NLRB No. 89 


(1952). 
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intermingled and there has also been an 
intermingling of other operations of the 
merged companies, the Board generally treats 
the merger as comparable to an entirely 
new operation. Accordingly, a contract in 
existence between the second company and 
another union is not a bar to a petition filed 
for the over-all unit, since only a unit in- 
cluding the employees of both corporations 
is appropriate under these circumstances.” 


Every merger and consolidation does not 
result, however, in the creation of a new 
operation. The Board, in a recent decision, 
dismissed a petition upon a showing that 
the accretion by a company to an existing 
unit of employees previously employed by 
another employer under contract 
did not create a new operation, since at 
least 30 per cent of the transfer’s enlarged 
complement had been employed at the time 
its contract and at least 50 
per cent of the classifications were also in 
The Board distinguished this 
situation from ene where the merger of two 
utility systems resulted in a fivefold ex- 
tension of the criginal operation.” 


another 


was executed 


sy 
existence. 


lhe issue may also arise where expansion 
occurs without merger or absorption. In 
this instance, the Board continues to adhere 
to the rule that a contract is not a bar if 
it is executed before any employees have 
been hired. Likewise, it does not constitute 
a bar if it is executed prior to a substantial 
increase in personnel, that is, unless 30 per 
cent of the complement employed at the time 
of the hearing was employed when the con- 
tract was executed and 50 per cent of the 
job classifications in existence at the time 
were in existence when the 
contract was executed. Furthermore, an 
agreement will not constitute a bar where 
operations have closed down but later are 
resumed, after an indefinite period of time, 
with new employees." This latter situation 
is to be distinguished from mere relocation 


of the hearing 


of operations accompanied by a transfer of 
a considerable proportion of employees to 
another plant without any accompanying 
change in the character of the jobs and 
functions of employees in the unit.* 


"New Jersey Natural Gas Company, 101 
NLRB 251. 

"General Extrusion Company, 5 CCH Labor 
Law Reports (4th Ed.), § 55,742, 121 NLRB No 
147 

“ General Extrusion Company, cited at foot- 
note 41: (Cf. General Electric Company, 5 CCH 
Labor Law Reports (4th Ed.), {§ 56,279, 123 
NLRB No. 141, re-effect of plant move on 
mul‘iplant unit) 
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\ further distinction must be drawn in 
cases dealing with a mere change in owner- 
ship of an existing enterprise which remains 
intact. It is true that the resumption, in 
good faith, of operations by a purchaser 
who has not bound himself to assume the 
contract of the prior removes the 
contract as a bar.” It that a 
change in stock ownership resulting in new 
management, where the employer continues 
the same type of business and there is little 
if any change among the rank and file of 
does not bring into 


owner 
is also true 


employees, existence 
a new and separate The stock 
transfer merely bas the same effect as any 
change in corporate control resulting from 
a stranger’s or the minority stockholders’ 
acquisition of the majority of stock. A con- 
tract under such circumstances would con- 
stitute a bar,“ since no hiatus occurred in 
the company’s operations. 


company 


Effect Where Employer Joins 
or Leaves Multiemployer Unit 


The Board’s contract bar doctrine 
into play in a situation which is most often 
considered in terms of determination of 
appropriate unit, but which involves 
the validity of a collective bargaining agree- 
ment. Frequently, an employer who has had 
a history of bargaining in a single employer 
unit or has had no history at all becomes a 


comes 


also 


member of an association which engages in 
bargaining on behalf of several employers 
in the industry. In these circumstances, the 
Board determined that a 
covering the company which joined an as 
sociation but whose employees had not |! 


early contract 
had 
an opportunity to choose or reject the bar 
gaining agent did not constitute a_ bar 
Yhe Board’s more recent policy is that if 
in employer has been included by contract 
unit for a 
excess of one year, this is considered to be 
a sufficiently long period of time to preclude 
the establishment of a single employer unit 
and, hence, such an agreement will consti 
a rival petition.” Moreover, 
history of only ten months’ 


in a multiemployer period in 


tute a bar to 
1 bargaining 
luration, during which period the employer 
bargain on a 


reattirmed his intention to 


multiemployer basis by signing an extension 


*% Stubnitz Greene Spring Corporation, 113 
NLRB 226 (1955 

“VM. B. Farrin Lumber Company, 5 CCH La- 
bor Law Reports (4th Ed.), { 54,420, 117 NLRB 
No. 91 

® Pepsi-Cola 
1183 (1944). 

“ Taylor €& 
NLRB 481 (1952) 


Bottling Company, 55 NLRB 


Boggis Foundry Division, 98 


Contract Bar Doctrine 


agreement, was found sufficient to preclude 
a petition based on a single employer unit.” 


The timeliness of an employer’s 
drawal from multiemployer bargaining has 
an impact upon the Board’s 
policy. The Board will refuse to permit the 
withdrawal of an employer or a union from 
a duly established multiemployer bargaining 
unit except written 
given prior to the date set by the contract 
for modification or to the agreed-upon date 
for the beginning of multiemployer negoti 
ations. Where 
ations based on the existing unit have be 
gun, it will not permit, except by mutual 
consent, the abandonment of the unit upon 
which each side has committed itself to the 
other, absent unusual circumstances.* 


with 


contract bar 


upon adequate notice 


actual bargaining negoti 


Clauses Re Board Proceedings 
or Possible Exclusion 
of Certain Classification 


Che Board holds that a contract 
tutes a bar notwithstanding the inclusion 
of a that the 
subject to any changes made by the Board 


const! 


provision indicating unit 1s 
in its final decision in a representation pro 
The Board feasons that the clause 
refers only to a question of unit 
and not to a 
representation.” 


ceeding. 
compo- 
sition 


question concerning 


The Board has also held an agreement to 


be a bar where it was executed after an 
original petition but before an amendment 
to the petition amendment by 
the rival organization sought a unit larger 
and substantially different from that sought 


in the original petition.” 


where the 


In a restatement of its rule 
to the 
which 
sent certain employees, the 
the rule applies as follows 


with respect 
effect of a provision in a contract in 
there is an agreement not to repre 


Board holds that 


(1) Only where the 


an express promise 


agreement contams 
to refrain from seeking 
representation or accepting such employees 
into membership—such a promise will not 
be implied from mere unit description nor 
on the basis of alleged understandings dur 


ing contract negotiations 


 Acryvin Corporation of America, 107 NLRB 
917 (1954) 

*% Retail Associates, 
Reports (4th Ed.), 55,415 

# S. Gypsum Company, 116 


Inc., 5 CCH Labor Law 
120 NLRB No. 66A 
NLRB 1771 
(1956) 

*” The Evans Pipe Company, 5 CCH Labor 
Law Reports (4th Ed.), © 55,520, 121 NLRB No 


2 
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(2) Where an international union is a 
party to a contract containing such a pro- 


vision, to any locals of such international. 


(3) Where a local is a party to such a 


contract, to other local of the same 


international. 


any 


The only exception is that it will not be 
applicable to a contract by a certified union 
which contains a provision not to represent 
certain of the employees in the certified 
unit.” 


Change in Designation of Union 
Absent Schism 


Change in designation of a local 
may also occur in circumstances not related 
to internal dissension of schism. For ex- 
ample, one labor organization may affiliate 
with another with the result that the con- 
tracting union is to all intents and purposes 
defunct. However, where the facts disclose 
that such affiliation was taken at meetings of 
the incumbent union and that the member- 
ship voted overwhelmingly to affiliate with 
the new organization, the Board holds that 
this is a change in affiliation under which 
the petitioner becomes, in effect, the col- 
lective bargaining agent and as such con- 
tinues to be bound by the existing contract 
for the remainder of its term. Under these 
circumstances, the employer is under no 
duty to bargain with the petitioning union 
concerning a new contract, since no ques- 
tion concerning representation exists.” Un- 
der similar circumstances, where there has 
been an assignment by a local union of a 
contract—to which its international was not 


union 


a signatory—to a newly formed successor 
labor organization or to another labor union, 
the continuing identity of the contracting 
bargaining representative is not destroyed 
The mere change of affiliation does not dis 
turb the identity of the bargaining agent; 
a rival union petition under these circum 
stances, will be dismissed.” Where, however, 
a contracting union transfers its membership 
to a sister local, which is a stranger to the 
contract, without the members’ consenting 
to the merger of the two locals, the 
tract is removed as a bar because the em- 


con- 


ployees in the unit had had no voice in the 
selection of a sister local." If the employees 


5% The Cessna Aircraft Company, 5 CCH Labor 
Law Reports (4th Ed.), { 56,202, 123 NLRB No. 
103. 

5%: Charles Beck Machine Corporation, 107 
NLRB 874 (1954): cf. Ludlow Typograph Com- 
pany, 113 NLRB 724 (1955), in which employer 
was required to bargain where Board held 
prior contract not a bar to petition. 
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are in a multiemployer unit represented by 
each of the joint representatives or labor 
organizations, the transfer of membership 
from one to another of the joint representa- 
tives does not open the contract to a rival 


petition.” 

The 
tract bar 
criticism 
quarters. 
Boaru’s 
union 
ness of the term of the contract, the effect 
to be given to a certification of a new union 
following schism, and the adequacy of the 
contract. 


recent revisions of its con 
doctrine have 
from both union 
This is directed largely at the 
alleged rigidity in with 
security provisions, the reasonable- 


Be yvard’s 
occasioned some 


and employer 


dealing 


With respect to union security provisions, 
the contracting parties argue that the Board 
overlooks, in applying a rigid rule, the facts 
that (1) in most instances no complaint has 
been registered by old employees that they 
were required to tender their initiation fees 
and dues short of the grace period provided 
for in the statute and (2) the Board should 
accommodate itself to the practicalities of 
labor relations. The Board answers, in short, 
that the act has been in existence for nearly 
12 years and that the multitude of decisions 
dealing with Section 8(a)(3) have 
brought home to negotiators. Under these 
circumstances, the Board says, it is not too 
much to require that the parties set fort! 
in unmistakable obligations re 
quired on the part of employees. 


been 


terms the 


Insofar as the question of the length of 
the term of the 
critics of the Board contend that an agree 


agreement is concerned, 
ment negotiated in good faith in the give 
and-take of economic considerations which 
taced the negotiators when the agreement 
was consummated should stand as a bar for 
a period longer than two years. It can be 
argued that a two-year agreement subject 
to attack five months prior to its expiratior 
may actually mean industrial peace in the 
plant for about a year and a half. Hence, 
the argument concludes that the Board should 
give effect to agreements of at least three 
vears’ duration where such agreements would 
otherwise be valid. 

As offshoots of 
question logically 
Board should not continue an agreement in 
election is not directed 


situations, the 
why the 


schism 


arises as to 


existence where the 
“ Prudential Insurance Company of America, 
106 NLRB 237 (1953): R. C. Williams & Com- 
pany, Inc., 107 NLRB 933 (1954). 
* Cleveland Decals, Inc., 99 NLRB 745 (1952) 
* Turco Milk Transportation Company, Inc., 
115 NLRB 1733 (1956). 
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because of any invalidity in the agreement 
itself but solely because of some internal 
dissension in the ranks of the contracting 
union. The Board has itself indicated that 
schism is not to be confused with defunct- 
ness and that, within a union, local action 
unrelated to a basic conflict at the interna 
tional level is insufficient to establish schism 
Under 


stances, 


these circumstances, in most in- 
the change in designation of the 
bargaining representative took place _be- 
cause of ideological problems or corrupt or 
unethical practices not related directly to 
the terms and employment. 
It would that 


conditions of 
this is an area which 
does not call for a determination of prop 
erty rights, but which the Board 
finds a desire on the part of employees to 


seem 
one in 


change their representative without, neces 
sarily, changing the terms and conditions of 
their employment. 

The 
its reaffirmation that an agreement contain 
substantive terms and conditions of 
ployment and that it be executed by all the 


Board has also been criticized as to 
em- 


parties before the filing of a rival petition 
The critics complain that the Board should, 
under these circumstances, take into considera 
tion whether the agreement was executed in 
anticipation of a rival representation claim 
It would appear that the 
fairly sound ground in this instance when it 


sufficiently 


Board stands on 


indicates that a contract must be 
broad in scope to indicate a legitimate and 
stable bargaining relationship. In this situa 
tion the Board seeks to prevent the submis 
sion of verbal evidence concerning the intent 
of the parties to the agreement, as well as 
the scope of its terms 

Certain areas, in m) 
further exploration by the Board in its con 
tinuous doctrine It 
would seem undisputed that the Board will 


opinion, remain for 
re-evaluation of its 


have to measure the impact of technological 
change on existing agreements, 
the effect to be 
where employees are 
represented department, division or plant to 


carrying 
given to a contract 
from a 


along 
transferred 


a nonrepresented one and where the nature 


of the work change to some degree, 


requiring a transfer from one represented 


may 


unit to another during the life of an agree 
ment. No one at the present time 
see all of the 
except to recognize the possible impact it 


can fore 


implications of automation 


may have upon the scope of umt coverage 
in existing collective bargaining agreements 

I would, in addition, explore the 
bility of liberalizing the Board’s policy on 


possi 


defunctness, considering the advisability ot 
the Board’s determining defunctness on the 


Contract Bar Doctrine 





When we shackle labor we are 


shackling America.—Representative 
Harley O. Staggers from the Second 
District of West Virginia. 





fact, been 
employees under the 
Hence, I would dis 
capacity to represent in 
the guise of formal existence and adequacy 
ot representation in terms of whether such 
representation was actually brought home 
to the employees. It seems to me that one 
of the basic purposes behind the representa 


there had, in 
representation ot the 
existing 


tinguish 


basis of whether 
agreement. 
between 


tion proceding is to insure freedom from 
“sweetheart agreements” in which only the 
formalism exists without the 
that the 
the terms of an agreement 


substance I 


am not Board dictate 


suggesting 


his leads me into a final recommenda 
tion for exploration. I have made prior ref 
erence to the McClellan committee's dis 
part of which involved 


agreements whose contents are not brought 


closures, bac kdoot 


home to the employees affected Experience 
in administration of the act has convinced 
me that one effective way of minimizing 
Board to 


policy, a 


“sweetheart agreements” is for the 
contract bar 
requiring that in agret 
ment, otherwise valid on its face, to forestall 


a rival petition, it be shown that a copy of 


adopt, as part ot its 


rule order for an 


furnished to eacl 
employee at the time of hiring or was effec 
tively 


such an agreement was 


posted in the places of employment 


covered in the unit 


Many 


before the 


mstances ot 
Board 


ceedings are based upon assertions that em 


employee complaints 


and representation pro 
ployees are totally unaware of the existenc« 
agreement This 
circumstances such as | 
think, contribute in the 
ternal 


unde 
would, I 
ultimate to less in 
plant 
part ot the 


ot an disclosure, 


suggest, 


disturbance in the and more 


awareness on the employees of 


the scope and coverage of an agreement 


affecting their employment and would en 


courage some adequate representation by 


the bargaining representative 


| conclude with the 
asmuch as our 


observation that, im 


society goes through 

constant process ot evolution, it can be an 
ticipated that the Board’s doctrine will not 
remain static, but will of necessity have to 
relate itself to the nature of our 
framework. In this field, the 
stare decisis has a limited application 


[The End] 
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quiring the union to maintain offices and 
other facilities for the convenience of em- 
ployers in need of workers and for workers 
in search of employment. The contract 
specified that employers would call upon 
the union to supply their needs for work- 
men, and that employers could secure 
workmen from other sources only if the 
union failed to supply them within 48 hours 
after receipt of the employer’s request. 

After being dropped from union mem- 
bership for nonpayment of dues, a worker 
tried unsuccessfully to obtain work through 
the union at a time when the union was 
sending other applicants to fill job requests 
in accordance with the contract. He was 
later forced to give up a job he had ob- 
tained with an employer who was not a 
party to the contract when the union threat- 
ened to picket that emplover’s construction 
job. Unfair labor practice charges were 
filed with the NLRB by the worker. 

Without determining whether there was 
sufficient evidence apart from the contract 
to support a finding that the union operated 
the hiring hall in a discriminatory manner, 
the Board ruled that the contract in itself 
was illegal (119 NILLRB 883). This decision 
was based on the grounds that the contract 
gave the union exclusive control over the 
selection of applicants for employment and 
did not provide for any safeguards against 
the union’s discriminatory operation of the 
hiring hall. 

The Board announced that it would find a 
hiring hall arrangement to be nondiscrimina- 
tory and lawful only if it explicitly provided: 

“(1) Selection of applicants for referral 
to jobs shall be on a non-discriminatory 
basis and shall not be based on, or in any 
way affected by, union membership, bylaws, 
rules, regulations, constitutional provisions, 
or any other aspect or obligations of union 
membership, policies, or requirements. 

“(2) The employer retains the right to 
reject any job applicant referred by the 
union, 

“(3) The parties to the agreement post, 
in places where notices to employees and 
applicants for employment are customarily 
posted, all provisions relating to the func- 
tioning of the hiring arrangement, including 
the safeguards that we deem essential to 
the legality of an exclusive hiring arrange- 
ment.” 
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Upon the Board’s petition to enforce its 
order, two questions were presented to the 
Court—is the hiring hall clause illegal in 
itself and will any discriminatory imple- 
mentation of a hiring hall provision without 
protective clauses be chargeable to the em 
ployer parties to the written contract? 

With respect to the first question, the 
court noted that the discriminatory treat- 
ment accorded the complaining worker was 
not brought about by any express provisions 
in the contract. In fact, the court said, the 
terms of the contract could have been ful- 
filled and the hiring hall operated legally 
without discrimination against anyone if the 
parties so desired. The court decided, with 
reference to the principles announced in 
NLRB v. Swinerton, 23 Lasor Cases § 67,428, 
that the Board’s ruling that the contract 
was illegal without any evidence that the 
union unlawfully discriminated in supplying 
workmen was Since the 
tract did not contain any illegal provisions, 
the court felt that the Board was not justi- 
fed in declaring the agreement illegal simply 


erroneous. con 


safeguards 


However, 


because it did not contain the 
which the Board felt necessary. 
the court said: “There seems to be no valid 
reason why an administrative body cannot 
progress from precedent to precedent. The 
Board has now decided, in view of Its ex- 
perience, that special significance must be 
given to the failure to include protective 
clauses in these contracts. But such a rule 
of evidence should operate prospectively, 
This 


instant 


since the burden is thereby shifted. 
approach cannot be upheld in the 
case. But this court 


the doctrine once announced could not be 


sees no reason why 


applied in future cases.” 

Regarding the second question, the court 
pointed out that it was settled law that an 
employer who agrees to the operation of 
a hiring hall in which discriminatory prac- 
are carried on by the union cannot 
that he had no hand 
the contract. 


tices 
claim in the enforce 
ment of 

Since the Board had not drawn upon any 
actual discrimination, but 
rather on its determination as to the illegal- 
ity of the contract, the court decided that 
remanded 


occurrences of 


the case necessarily had to be 
to the Board for further consideration.— 
NLRB wv. Mountain Pacific Chapter of Asso- 
ciated General Contractors, 38 LABoR CASES 
{ 65,759. 
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Industrial Growth and 


Labor Relations in 
By ROBERTO SANCHEZ VILELLA 





The author is the Secretary of State 
of The Commonwealth of Puerto 
Rico and Secretary of Public Works. 





| AM deeply honored to be with you on 
this and to 

Puerto Rico, in behalf of Governor Munoz 
Marin and in my own name as 
of state. We are proud to have as our visi 
tors a group of people who have devoted 
their lives to peacemaking in the field of 
labor-management 


occasion welcome you to 


secretary 


relations. Peacemaking 


is indeed one of man’s oldest and noblest 


professions. 
This Eighth Annual Conference of the 
Association of State Mediation Agencies 
will afford us a splendid opportunity to 
profit from your wide experience in the field 
of conciliation. It will offer 
opportunity to get acquainted with the work 
this field 
same time, 


also you an 


we have been doing in here in 
Puerto and, at the 


something about our struggle with poverty 


Rico learn 
and how we have in a relatively short time 
the outlook from 


to one of hope. 


changed one ot despair 

Looking at Puerto Rico today, it is hard 
to realize that scarcely 15 years ago it was 
an underdeveloped island typical of many 
underdeveloped areas throughout the world. 
As recently as 1940, Puerto Rico’s was an 
agricultural economy dependent almost en- 
tirely upon sugar cane. Densely populated 
and with few natural resources, the island 
bore all of the earmarks of underdevelop- 
ment: low wages, poverty, mass unemploy- 
ment, few schools, poor housing and a high 
birth and death rate. Puerto Rico in 1940 
was often referred to as “the stricken land.” 

However, 1940 marked the turning point 
in Puerto Rico’s history and the beginning 
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Puerto Rico 


of the island’s dramatic uphill struggle for 
It was then that under the leader 
ship of Governor Munioz—at that time presi- 


progress. 


dent of the senate—the plans for “Operation 
Bootstrap” began to take shape 

Operation Bootstrap’s major goal has 
bas« d 
Only 


in this way could a small, densely populated 


been the development ot 
on diversified manufacturing industries 


an economy 


area ever bring about real improvements in 


the levels of living of its people. 


\s a result of Operation Bootstrap, Puerto 


Rico has been transformed from a small 


area lacking in natural resources and indus 
trial know-how into a commonwealth with 
a total labor 642,000, of 


torce ol ) 
which approximately 574,000 are employed 


available 


the 
have 


great 
called 
just 


This we have done in face of 
difficulties, which could 
appropriately, insurmountable. As 
example, 


tary ot 


been 
one 
let me remind you that our secre 
labor, who has 
been a key member of our government team, 
was a newspaperman and a playwright by 


present here and 


vocation, without previous experience in the 
labor field 
trator ol 


lhe adminis 
pro 
Che president of our 


] am an engineer 


our economic development 
gram is a pharmacist 
development 


der 


bank is a geographer Un 


circumstances it surely will be 
had to 


time to 


those 


agreed that we certainly learn by 


doing, for we had no lose in the 
desperate effort to 
living for our people 

With 
Puerto 
been established in the 


raise the standard ot 


industrialization 
500 


the 
Rico, more than 


program ot 
have 
yiving 
50,000 


factories 
past decade, 
direct than 
workers These 
midst the 
United States, 
pearance in Puerto Rico of two new factors 


employment to more 


have stressed 


technique of the 


factories 
our industrial 


which has caused the ap 
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in the field of collective bargaining: (1) new 
methods in negotiation different from the 
modus operandi traditional in Puerto Rico 
and (2) the international syndicate. 

The new negotiation have 
already gone beyond the contract that is 


methods in 


signed for one year’s duration. Today, par- 
ties negotiate for two or three years, with- 
out leaving open for annual discussion the 
wage clause, as wage increases are provided 
for automatically each year. This item, as 
you well know, makes the mission of the 
conciliator more complicated. 

The original concept of the union as an 
organization dedicated to securing higher 
and better working conditions is 
gradually changing. Although the objective 
of higher wages is still of prime importance 
to labor organizations, the recognition of 
the union as an institutional unit of social 
welfare is each day acquiring more impor- 
tance in collective bargaining. In its fight 
for recognition, the union is becoming an 
institution for providing social services to 
the employee and his tamily—services which 
include, among others, vacations, sick leave, 
holidays, unemployment insurance, guaran- 
tee of work, pensions and hospitalization 
plans. As a result, the area of negotiation 
has expanded considerably and demands 
greater versatility on the part of concili- 
ators and arbitrators. 

The factor in negotiation is the 
international syndicate. The local labor 
movement is undergoing important changes. 
In the past decade, dealings were with local 
independent unions. Today, dealings must 
be made with an organized labor which is 
merging into a great federation. The con- 
solidation of the AFL-CIO in the United 
States brought the same solidarity to the 
organized labor movement in Puerto Rico 


wages 


second 


An important part in this policy is being 


played by the international unions from 
the United States. About ten international 
unions are operating in Puerto Rico with 
an intensive organization which 
includes local plants. 


program 


Both the new factories and the international 
unions respond to central issues and _ poli- 
cies of one or the other, which are usually 
different from local character. 
Collective bargaining, as a result, responds 
to the same pattern of centralization. 


issues of 


Labor and management have recognized 
the great importance of collective bargain- 
ing and have substituted, for the old tech- 
niques of pounding the bargaining table and 
almost ceming to blows there, a_ skillful, 
effective and peaceful presentation of the 
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arguments. The parties understand that 
their goal must be the achievement of the 
best possible understanding if they wish to 
stabilize labor-management relations for a 
definite period of time. 


Here in Puerto Rico we feel proud of 
the job performed by the bureau of concill- 
ation and arbitration of our department of 
labor. Both labor organizations and em- 
ployers continue to call upon the bureau 
for assistance in peacefully and demo 
cratically solving the controversies which 
often arise between them. This acceptance 
of the services offered by the conciliators 
and arbitrators is plainly confirmed by the 
number of cases intervened in and resolved 
by the bureau every year. With the inter- 
vention of the bureau in labor-management 
disputes, a reduction in the number of strikes 
has been achieved in the past 11 years. 


Statistics of the Puerto Rico Department 
of Labor demonstrate a tendency on the 
parties in litigation to resort to arbitration 
when other methods provided by free col- 
lective bargaining tail. In Puerto 
great many arbitration cases are submitted 
to the bureau of conciliation and arbitration 
The total number of cases of arbitration in 
which our bureau intervened during the past 
12 years—from 1947-1948 to 1958-1959— 
reached 1,903, or an average of nearly 160 
per year. In the last few years, arbitration 
have 
This is principally due to the vast increase 
in the development of industrialization 


Rico, a 


cases been progressively increasing 


Your visit to Puerto Rico reflects the in 
creasing importance we give to the role of 
mediation as an aid to collective bargain 
ing. Ours is a society in which the creative 
forces of labor and management are com 
bined to create a means to eradicate pov 
erty and assure a minimum of 
sufficiency to our citizens. We need a con- 
stant and uninterrupted production of goods 
and services for the attainment of those 
goals. We hope that, by sharing commor 
experiences with you, by getting fresh ideas 
and through the refinement of mediation 
techniques, we can minimize the industrial 
conflicts that tend to hamper our effort t 
make our island a more and 
progressive community devoted to the ideals 


economic 


prosperous 


of democracy. 


Gentlemen, your experience and your ideas 
are of ‘great help to us. I feel certain that 
a considerable body of ideas and new under- 
standing will develop out of your discus 
We feel that this mutual endeavor 
will be profitable for all of us in our indus 
trial life. 
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I wish all success to this convention, which 
I am sure will be of great benefit to Puerto 
Rico. On behalf of the government of the 
commonwealth and of the people I say 


again: “Welcome to Puerto Rico. Esta es 
su casa.” Its equivalent in English is: “Make 


yourself at home.” [The End] 





Labor Dispute Settlement— 


Local or Federal Function? 


By ALLAN WEISENFELD 





The author is secretary of the New 
Jersey State Board of Mediation. 





W HILE THE DEBATE over the merits 
of the Landrum-Griffin bill and the 
Senate labor bill rages, little note has been 
taken of proposals made last July by the 
director of the Federal Mediation and Con- 
ciliation Service in his appearance before 
the Teller Subcommittee of the House 
Committee. Mr. testi- 
mony, couched in terms of giving “comfort” 
to the Federal Mediation and Conciliation 
Service, would do violence to “free collec- 


Labor Finnegan’s 


tive bargaining” as currently conceived by 
placing a federal mediator at virtually every 
bargaining table. 

House Subcom- 
First 
give 


Mr. Finnegan asked the 


mittee to consider three proposals. 
he suggested that it is desirable to 
federal mediators immunity from 


servers who might seek to subpoena them 


process 
respecting matters about which they have 
information acquired in the performance of 
their duties. This proposal merits consider- 
ation and should be adopted. It is the other 
two proposals which require extended and 
intensive scrutiny. The first of the sug 
which appear to the 
jectionable would make the failure to attend 
a meeting called by a federal mediator an 
unfair labor practice. How free does col- 
lective bargaining remain when you can 
compel parties to meet under the hammer 
unfair How 
voluntary is the proffer of mediation service 


gestions writer ob- 


of an labor practice charge? 
when to ignore the summons of a federal 
mediator will result in an invitation to ap- 


pear before the NLRB? 


ASMA Proceedings 


Over the years, proposals have been made 
in several states to arm the state mediation 
agency with subpoena power, on the theory 
that recalcitrant parties would thereby be 
brought to heel and the public interest be 
served. In every instance, sober reflection 
as to the effect of such a proposal has re 
sulted in its being shelved. The 
trade of the working mediator is 
must never become, the force of law. 


stock in 
not, and 
It is 
and must remain, if it is to continue to « njoy 
a measure of success, voluntary 
by the parties of the 
confidence in the mediator 
and unfair labor 

If the threat of an unfair 
practice charge fails to produce accord, the 
temptation to direct an will be 
great. If we permit the submerging of 
voluntary mediation and the adoption of the 


acceptance 
procedure and their 
Voluntary medi 
ation 
tagonistic. 


practices are an 
labor 


agreement 


unfair labor technique of bringing disputants 
collective bargaining, we take 
direction of 
terms 


together for 
a long step forward in the 
governmental 


and conditions of the 


determination of the 


labor contract 


Further, labor disputes, while remaining 


local in character in almost every instance, 
are likely to be protracted 
influences for their settlement 
be permitted to operate \ 


management 


because local 
would not 
representative 


likely 


labor 


of labor or would not 
risk being 


practice merely because he thought he could 


charged with an unfair 
get a better job of mediation from a state 
mediator or a local minister. State mediators 
would find themselves playing duets with 
federal mediators in virtually all disputes 
It would not be 


questioned the 


long before the electorate 


econom wisdom o! such 


a practice 
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The imagination is not unduly taxed in 
the effort to anticipate the reaction of a 
Reuther or a McDonald and their counter- 
parts in industry if told they had to attend 
meetings called by the Federal Mediation 
and Conciliation Service or face an unfair 
labor practice charge. The old bromide 
“vou can lead a horse to water, but you 
can’t make him drink” is not likely to be 
repealed by the adoption of a proposal to 
compel attendance at meetings. If freedom 
is to be preserved, the parties must remain 
as free to arrange for their bargaining ses- 
sions with or without the benefit of medi- 
ators as they are to accept or reject the 
terms of a proffered bargain. 


Presumably acting on the principle that 
if at first you don’t succeed, try, try again, 
Mr. Finnegan in his final proposal resur- 
rected the nostrum of preventive mediation. 
The FMCS chief was quoted as saying: 
“Currently, the Taft Act directs the agency 
to make its services available only as a 
last resort and in exceptional cases.” Sec- 
tion 203(b) of the act authorizes the FMCS 
to make its services available “whenever in 
its judgment such dispute threatens to cause 
a substantial interruption to commerce.” 
This language hardly limits the service to 
acting “only as a last resort and in excep 
tional cases.” 

The concept of “preventive 
first saw the light of day when President 
Eisenhower in a campaign address suggested 
that the technique of early intervention in 
labor disputes by federal mediators would 


mediation” 


identify the “fever spots” of discord before 
they erupted into economic warfare. “Pre- 
ventive mediation” was the beneficiary of 
substantial space in the first annual report 
of the FMCS following the enunciation of 
this “principle” in 1952, In subsequent 
reports, the huzzas accorded this concept 
and the space devoted to it have substantially 
diminished. 


A seasoned reporter of the labor scene, 
A. H. Raskin of the New York Times, writ- 
ing commentary when the idea of early 
participation by a mediator in a labor dis- 
pute was novel, stated that such a mediator 
“becomes as commonplace as the furniture 
and as useful.” More recently, Professor 
Harold Davey of Iowa State University 
in his revised edition of Contemporary Col- 
lective Bargaining, which was published in 
the spring of 1959, writes: “The one cloud 
on the mediation sky is the enchantment 
with the technique of preventive mediation. 
Preventive mediation is basically incon- 
sistent with a policy of minimal government 
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intervention in disputes. If we agree that 
public policy should aim to strengthen col- 
lective bargaining processes, we should con- 
tinue to regard the primary function of a 
government mediator as a remedial rather 
than a preventive one.” 

In the current debate relative to the dis- 
position of the “no man’s land” area created 
by the pre-emption doctrine enunciated by 
our federal courts and the rules of the 
NLRB, a case can be made for the pro- 


ponents of full federal pre-emption of all 


matters subject to the federal labor law. 
No such case can, by the remotest stretch 
of the imagination, be made for extending 
the scope of activity by the FMCS in labor 
disputes involving the negotiations of the 
substantive terms of the collective contract. 
On the contrary, the evidence of experience 
suggests that such labor disputes 
are far more amenable to adjustment by 
local people than by mediators bearing the 
impressive label of “federal commissioners 
of conciliation.” 


strongly 


Labor disputes which involve 
of wages, hours and conditions of work are 
typically settled in the give-and-take of the 
bargaining process. When the bargaining 
temporarily breaks down and a work stop- 
page results, the immediate effects are felt 
by the employees, the employer, the baker, 
the butcher and the candlestick maker. The 
community in strike develops 
economic 


questions 


which the 
brunt 
It is the mayor of this 


bears the of the losses of 
wages and income. 
community who is likely to be asked to “do 
something” to help restore peace If the 
strike affects a substantial number of workers, 
the governor of the likely 
to be the recipient of letters, telegrams and 
phone calls imploring him to use his execu 


state is \V ery 


tive powers to promote a settlement of the 
dispute. Only rarely, as—for example—in 
the current national 
White House likely to be 
pressure to end the strike. The best guess— 
and one has a choice of many—at this early 
stage of the strike is that the settlement 
will ultimately be a product of the White 
House, either directly or indirectly. 

We are 
garden-variety type of dispute which affects 
a single plant of a company, however large 
the plant may be. Two recent disputes in 
which the writer vividly 
illustrate the point. 


strike, is the 
the subject of 


steel 


concerned primarily with the 


was involved 


Beginning in March and continuing until 
the middle of June, for a period of 13 
weeks, some 1,000 workers employed by 
the Radio and Television Division of the West- 
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located in Metuchen, 
On May 1, 
progress for 


inghouse Corporation, 
New Jersey, were on strike. 
after the strike had been in 
some eight weeks, the union representatives 
invited the New Jersey State Board of 
Mediation to bring them together with the 
company negotiators for another try at a 
settlement. At the first such meeting, the 
state mediator was joined federal 
mediator, During the course of the next 
five weeks and some 20 meetings, letters 
and telegrams were directed into Governor 
asking him to lend the 
weight of his office to settle this strike. 
A telegram, sent to the governor by the 
president of a large motor-car agency whose 
business had been adversely affected by the 
substantial publicity. In 


by a 


Meyner’s office, 


strike, received 
it the 
try to 
to make the county 
nomicatly speaking. 
communications, the 
sponded, with an explanation of the efforts 
that were being made to effect a settlement 


governor was asked “to personally 
settle” the dispute which threatened 
“a disaster area,” eco 
To this and. similar 


governor's office re 


There was no similar publicity of workers’ 
t ° 

writing or 

W hite 


assistance 


wives or local business people 
wiring Director 


House asking for information or 


Finnegan or the 


lo the extent that it is possible to ascertain 
the facts, it would appear that all of the 
appeals made by the people directly and in 
lirectly affected by this strike were made to 
municipal and state officials 


Another and more dramatic illustration is 
atforded by the strike on May 14 of ap- 
proximately 5,200 IBEW members employed 
by the Public and 
Company, the largest electric utility in New 
The five weeks 
During that period, there were some break 
Che 


managed 


Service Electric Gas 


Jersey. strike lasted for 


short duration, in service 


personnel, 


downs, of 
supervisory however, 
to keep the system going, 
potential seriousness of this situation, close 
between the New 
Mediation and the 


Because of the 


maintained 
Jersey Board of 
chief executive’s office. Again, the governor's 
became the target of pleas to take 
steps to settle the strike. Newspaper edi 
torials condemned the strike and urged the 
governor to act to bring about a resumption 
of work. 


liaison was 


State 


office 


Following some preliminary conversations 
with the principals involved, Governor Meynet 
summoned the 
and the union, together with the state and 
Sun- 


representatives of company 


mediators, to his home on a 
From 11 a. m. to 3 a. m. of 
Meyner, 


tederal 
day morning. 


Monday, 
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Governor aided by a 


cabinet member with some background of 
experience in collective bargaining and back- 
stopped by the mediators, shuttled back and 
forth between the parties and effected, what 
had been to this point, an elusive settlement 


incidents are duplicated in 
which 


every 


These 
community and in 
experienced extended labor disputes 


has 
The 
moral Every labor dispute, how 
ever large in terms of number of workers 


every state 


is clear. 


involved, if it is confined to one state is 
basically a problem which has to be settled 
in that state. Local and state officials will 
bear the brunt of bringing about agreement 
if the dispute shows indications of becoming 
a burden to the economy of the community 
When a labor dispute has a serious impact 
in a given area, the people affected look to 
the chief the relief; 
he, in turn, must look to his professional 
mediators for advice Steps to be taken to 
a solution of these problems will be from 
the through the 
mediation service or labor department 


from the state to the White 


executive of State lor 


governor's office state 
state 
and not house 
House 

It is not the writer’s intent to belittle the 
contribution to the 
nation made by the Federal Mediation and 
Rather, it is his pur 


which this 


industrial peace of the 


Service 
the 
contribution can be enhanced It 
that the federal should be a 
mediation agency of last resort, as it were 
Appeal to the federal agency bring 
best in mediation serv 


Conciliation 
means by 


suggest 


pose to 
is his 
view SeTVICE 
should 
into action the very 
ice supported by the full weight and dignity 
matters 


federal government As 


this 


of the 


stand now, prestige, so necessary for 


success, seems to be lacking 


An old 


contempt 


that familiarity 
diluted by a 


This 


state 


bromide has it 


breeds Prestige is 
too-frequent appearance on the stage 
municipal of 
dispute 


s| he 


service 1m 


explains why a _ chief 


executive settle a labor alter 


the professionals have failed 


can 
present 
practice of offering mediation 
mediately following the receipt of a Section 
&(d) the effect of becoming 


commonplace and, to that extent, reduces 


notice has 


the status of the mediator 
Premature proffer of mediation service ts 
a product of this section of the 


should not be obligated to 
of labor dis 


probably 
law Parties 
file notices captioned “notice 
when, in fact, there is no labor dis 
Section 8&(d) 
for federal and 


dispute 


pute 
pute 
opportunity 


merely represents an 
state mediators 
labor business 


should — be 


to compete tor 


Negotiators free to decide it 
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mediation will be helpful and, further, free 
to elect which mediator or mediation serv- 
ice will be invited to assist. One cannot help 
but wonder how much damage has been 
done to potential bargains when the bar- 
gainers are summoned to a mediation con- 
ference by a mediator who announces that 
his agency has jurisdiction and that he has 
been assigned to the dispute. The obliga- 
tion to seek the aid of mediation should 
rest with the parties to the bargaining 
process. The mediator should be available 
but not knocking at the door seeking admission. 

While Congress is engaged in the heat 
of debate over amendments to the Taft- 
Hartley Act, it is suggested that legislative 
notice be taken of the deleterious effect 
on mediation service imposed by this opera- 
tion of Section 8(d). 

Further legislative change is suggested 
if the nation is to be given the advantage 
of the best mediation available. The author 
has suggested that labor disputes are basi- 
cally “home town” disputes. To that gen- 
eralization should be added the note, generally 
acknowledged, that mediation is an art 
administered differently by different people. 
The labels “state,” “federal” or “local” have 
no substantive meaning as applied to medi- 
ators. A state mediator is not necessarily 
superior to a city mediator and less capable 
than a federal mediator. No mediation serv- 
ice has any mortgage on mediation talent. 

Practitioners of collective bargaining, there- 
fore, must have the full freedom of selecting 
the mediator they think can best do the job 
they have to have done. To secure this 
freedom of within a framework 
which recognizes the “home town” character 
of a labor dispute, it is suggested that Sec- 
tion 203(b) of the Taft-Hartley Law be 
rewritten so that: 


choice 


(1) Federal mediation service will be avail- 


able to those areas in which there are no 


state mediation services available on a full 
time, professional basis. 


(2) Federal mediation will be limited in 
those states willing and able to provide 
adequately paid and properly trained media- 
tion personnel to disputes involving multi- 
plant negotiations crossing state lines—that 
is, autos, steel, rubber, the electrical in- 
dustry, etc.; disputes involving multiemployer 
bargaining units, such as interstate teamster 
negotiations with interstate truckers; and 
disputes affecting the national interest—that 
is, an installation such as that at Cape 
Canaveral. 

(3) There will be joint federal-state jur- 
isdiction in those disputes which have such 
a substantial effect on interstate commerce 
as to be felt immediately and significantly 
in more than one state. 


Adoption of these proposals would have 
the following salutatory effects: 

(1) It would eliminate 
for labor disputes between the federal and 
state mediation and the playing 
of duets between state and federal medi- 
ators, which double the cost to the taxpayer 
without a demonstrable return in mediation 


the competition 


agencies 


efficiency. 

(2) It would return the 
termining whether mediation is 
to the shoulders of the parties to the bar- 
gaining, where it belongs, and not to com 
petitive mediators. 


burden of de 
indicated 


(3) It would permit local and state of 
ficials to play their normal role of leader- 
ship in community affairs without conflict 
of federal jurisdiction. 

(4) It would permit the federal media 
tion service to play a more exalted media- 
tion role in disputes of substance involving 
the welfare of the nation. 


[The End] 


Resolution Adopted at the Eighth Annual Conference of the 
Association of State Mediation Agencies on July 31, 1959 
WHEREAS collective bargaining in a free enterprise system is predicated 
on the treedom to contract, and whereas any proposal to impose Federal media- 
tion under the threat of being charged with an unfair labor practice does violence 
to established concepts of freedom and the voluntary mediation process; and 
WHEREAS it is recognized that labor disputes dealing with the hours and 
conditions of work are basically local disputes: Therefore be it 


RESOLVED, That the 


Association 


of State Mediation Agencies go on 


record as supporting an amendment to section 203(B) of the Taft-Hartley Act 
which would limit Federal jurisdiction in such labor disputes to matters involving 
two or more employers located in two or more States and disputes involving 
the public health and welfare and national defense. 
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Disputes Affecting 


Government Employees 


By ARVID ANDERSON 





Mr. Anderson is the executive secre- 
tary of the State of Wisconsin Em- 
ployment Relations Board. 





T RADITIONAL views concerning dis- 
putes among government employees may 
be summarized as follows: 

(1) Having unions means collective bar- 
gaining. 

(2) Collective bargaining means strikes 

(3) The right to strike in public employ- 
ment does not exist. 

(4) Therefore, there is no need for public- 
employee unions or collective bargaining in 
public employment 


There are historical and dramatic examples 
to illustrate this concept: President Calvin 
Coolidge, while Mayor of Boston, in his 
handling of the strike; President 
Franklin Roosevelt, telling WPA employees 
that they could not strike against the gov- 
ernment; Governor Dewey, in his statement 
Condon-Wadlin Act pro- 
hibiting strikes by public employees in the 
State of New York, This thinking has 
been implemented in many and by 
the federal government by 
statutory prohibitions against the right to 
strike by public employees and by the very 
limited statutory 
tional activities among public employees. It 
is not the purpose of this article to examine 
in detail the legal foundations for the tradi- 
tional views mentioned, although I believe 
there is definite need for studies to be made 
on the legal status of strikes in public em- 
ployment. The purpose of this article is to 
point out that we are on the threshold of an 
increasing number of public-employee dis- 
putes and that there is a need to re-examine 
the traditional views concerning such dis- 
putes. This increasing trend 
by the number of government workers be- 


pe lice 


in signing the 


states 
enactment ol 


protect ion for organiza- 


is evidenced 
1 Charles Killingsworth, ‘‘Grievance Adjudica- 
tion in Public Employment,’’ Proceedings of 


ASMA Proceedings 


longing to unions and by such recent pub 
lic-employee disputes as the New York 
subway strike; the attempt of the Teamsters 
to organize the New York police force; and 
a threatened strike of the Milwaukee munici 
pal employees. 
status of public-employee strikes as dete 
mined by the statutes or the common law, 
the answer to that question does not solve 
disputes affecting public employees, for the 
fact remains that public employees do be 
long to the unions, do have disputes with 


Regardless of the legal 


their employers and do engage in strikes. 
\s with so many other problems in law 
and morals, merely stating the principle 
“Thou shall not” does not automatically pre 
vent lawbreaking 


It has been estimated that over 1 million 
federal, 
municipal—hbelong to a labor organization 
Additional tens of of the 
million employees be 
employee 


government employees state and 


thousands more 
than 7 
long to 


government 
associations, some ol 
which serve the functions of trade unions as 
well as serving professional or social pur 
It has been estimated that about 18 
per cent of government employees belong 
with 


poses 


to labor organizations, as compared 
34 per cent union membership in private em 
The largest 


workers 


ployment, percentage of gov 


ernment belonging to umions are 
Even minimum 


statistics make it clear that public-employee 


federal employees.’ these 


unions are a tact 


What 


unions 


the objectives of public-employee 


are, how effective public-employee 
unions are in obtaining such objectives, and 
what obstacles they encounter in pursuit of 
such objectives are worthy topics of study. 
here ot 


There is time only for a mention 


these objectives. Certainly, one of the ob 


jectives of public-employee unions is the 
same as that of private employees who join 
unions in order to have something to say 


and to have a part in determining, by col 


the Eleventh Annual Meeting of the National 


Academy of Arbitrators, p. 149 
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lective bargaining, their wages, hours and 
working conditions. ‘This limited definition 
of collective bargaining—that employees 
have something to say about their wages, 
hours and working conditions—does not 
imply the necessity of economic pressure 
through the strike or through other economic 
actions to attain the objectives of collective 
bargaining. However, it is a pretty-well- 
settled fact that in a free economy the right 
to strike is a necessary price to pay to 
bring about changes in wages, hours and 
working conditions. Whether it is possible 
for public employees to engage in a form 
of collective bargaining and to obtain im- 
provements in wages, hours and working 
conditions without striking or possessing 
the right to strike is another question. 


In considering this question, the distinc- 
tions between public and private employ- 
ment must be recognized, In a democracy, 
the people are sovereign. The diffusion of 
ultimate authority in public employment is 
in complete contrast with circumstances in 
private employment, where a board of di- 
rectors or a single executive has ultimate 
authority. Responsibility for the decisions 
in public employment is often divided 
among the legislature, the executive and the 
judicial branches. This division exists trom 
the federal government through the states to 
the local level. In public employment as 
contrasted with private employment, the 
right to organize and bargain collectively 
with few exceptions does not enjoy statu- 
tory protection, There are almost no pro- 
cedures in public employment for the 
designation of exclusive bargaining representa- 
tives as contrasted with the complex federal 
and state labor board processes for deter- 
mination of representation and collective- 
bargaining-unit questions. The right to 
strike is specifically prohibited by the fed- 
eral government and by many states. In 
no state is the right to strike specifically 
protected. There are very few signed col- 
lective bargaining agreements in public em- 
ployment, but there has been a marked 
increase recently. Arnold Zander, president 
of the State, County and Municipal Em- 
ployes Union, AFL-CIO, reports more than 
200 signed collective bargaining agreements 
with his organization, There are generally 
no grievance or arbitration procedures in 
public employment; where they do exist, 
they differ considerably from private pro- 
cedures. 

The distinctions between public and _pri- 
vate employment appear clear-cut when 
considering governmental functions as con- 
trasted with the proprietary functions of gov- 
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ernment. For example, policemen and 
firemen and the judicial, executive and leg- 
islative branches of the government exercise 
governmental functions. However, govern- 
mental agencies may operate utilities—water, 
electric and gas; provide libraries, parks 
and parking facilities: and support 
tariums, hospitals and recreation programs, 
which are essentially proprietary functions 
In some communities, the proprietary func- 
tions mentioned are performed by govern- 
ment; in other areas, they are performed by 
private contractors and private utilities. In 
one case, the rights of private employees to 
engage in collective bargaining are per 
mitted; in the other they are prohibited. In 
considering the effects of disputes in public 
employment, few persons would argue that 
the practical effect of a strike by the em- 
ployees of the city zoo would be as threat- 
ening to the public health and safety as a 
strike among employees of a private hos- 
pital. A strike by a county road mainte 
iance crew might not have as serious an 
impact upon the public as a strike by the 
employees of a private contractor engaged 
in building a public road or a strike by the 
employees of a private contractor furnish 
materials to the govern 
ment road crew. A strike by employees of 
a private contractor at the Cape Canaveral 
missile site obviously would have a poten 
tially more serious effect upon the public 
than a dispute among the employees of a 
public school system. In all of these illus 
trations, there is virtually no restraint on 
the right to strike in private employment 
while there is a prohibition against strike 
action by public employees. Government 
employees are restrained in their right to 
strike. Though this may be 
prevent a breakdown of government opera 
tions, two things are not taken into con- 
sideration: the impact on the budgets of 
governmental units and the impact on pub- 
lic health and safety, caused by 
among employees of private contractors 
who are providing the same or more essen 
tial public service than are public employees 
But this is not an argument to justify 
strikes by public employees or an argument 
to prohibit private employees 
performing services for the government 


sani- 


ing construction 


necessary to 


strikes 


strikes by 


These illustrations are cited as showing 
the need for further study on the status of 
public-employee disputes and the need for 
solutions to such disputes beyond the tradi- 
tional view that there shail be no strikes by 
public employees. 
~» The federal government has a statutory 


prohibition against strikes. Public Law 330, 
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enacted in July, 1955, prohibits strikes 
against the government, and provides that 
“no person shall accept or hold 
employment in the Government of the 
United States or any thereof, in- 
cluding wholly owned Government corpora- 
participates in any strike 
or asserts the right to strike against the 
Government of the United States or such 
agency; or is a member of an organi- 
zation of Government employes that asserts 
the right to strike against the Government 
of the United States. .”’ The statute 
goes on to provide that anyone entering 
federal employment must swear to abide by 
these conditions. Violation thereof consti- 
tutes a felony punishable by a fine of not 
more than $1,000 or imprisonment for not 
more than one year, or both. 


office or 
agency 


tions, who 


This law applies to all levels of govern- 


ment employees whether they belong to 
AFL-CIO 
only among government em- 
ployees. The State of New York in the 
Condon-Wadlin law prohibits the right to 
strike by public employees and 
specific penalties for those who engage in 
such a strike. Such penalties include the 
following: No may be 
gvanted to strikers for a period of several 


traditional unions or to unions 


organized 


provides 


increase in wages 
years or any striker returned to employment 
may be placed on a probationary status 
Florida, Hawaii, Michigan, Minnesota, Neb 
raska, New York, Ohio, Pennsylvania, Texas 
and Virginia have statutes prohibiting strikes 
Alabama _ prohibits 
organization 


by public employees. 

membership in a labor 
collective bargaining by public employees 
The constitutionality of this statute has 
been subject to litigation for a number of 
years and is still in litigation. The States 
of Arkansas, Georgia and Virginia 
have statutes which union or 
ganization or collective bargaining by public 
The right to organize into un- 
ions has been recognized in the States of 
Massachusetts, Minnesota, New Jersey, New 
York, North Dakota, Pennsylvania, Rhode 
Island, Texas and Washington. The State 
of Florida in 1959 enacted a statute protect 
ig the right of public employees to join 
labor organizations and present 
proposals relative to their conditions of 
employment through representatives of their 
own choosing. The State of Oregon in 
1959 passed a statute to extend the con 
services of the state to any 
department or political subdivision in the 
State of Oregon. The State of Alaska re- 
cently passed a statute authorizing the state 
or any political subdivision thereof to enter 


and 


also 
discourage 


employees. 


and form 


ciliation state 
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into collective bargaining agreements con 
cerning grievances, terms or conditions ot 
employment. Wisconsin and Massachusetts 
have passed statutes protecting the rights 
of public employees to organize and bargain 
collectively. However, neither statute as 
serts the right to strike by such organized 
employees. 

The Wisconsin legislation has passed both 
houses of the legislature but has not as yet 
upon by the When 
the Wisconsin statute was considered by the 
legislature, the state senate deleted assembly 
provisions which would have permitted the 
Wisconsin Employment Relations Board to 
provide, on a voluntary basis, election ma 
chinery for the purpose of determining col 
bargaining units and bargaining 
representatives, The Wisconsin State Sen 
ate also struck out provisions for voluntary 
mediation and arbitration by the state labor 
agency. One of the major arguments ad 
vanced for deleting the voluntary election, 


been acted governor. 


lective 


mediation and arbitration processes from the 
Wisconsin proposal was that it 
offensive interference 


would be 


and an with home 
rule for a state agency to be a party to con 
ducting elections or mediation 
and arbitration among the employees of les 


Should the Wis 


consin measure become law, only the passage 


engaging in 
ser units of government 
of time will determine whether such a stat 
ute can be effective without a definite pro 
cedure for determining representation ques 
tions. It should be recalled that the National 
Labor Relations Board had considerable dif 
ficulty administering Section 7A of the Na 
Recovery Act until tl 

authorizing th 


tional Industrial 
Wagener Act 
Board to determine questions of representa 
tion. The State of Massachusetts h; 

voluntary 


was passed, 


ducted, on a basis, 

election among public employees is my 
understanding that the representation elec 
basis by 


tion was conducted on a voluntary 


the state labor relations agency 
distinctions mentioned be 


employment, it 


Because of the 


tween public and private 


that the 
of collective bargaining and the same 


does not seem likely same concepts 
statu 
tory procedures which exist in private em 
ought to be | 


public 


ployment can be or 
upon disputes affecting 
In public-employee disputes, 


ImM1poser 
employees 
lobbying and 
political pressures are brought upon those 
in authority —the legislature and the execu 
Political persuasion is substituted for 
economic pressure, The 
like the pressures developed in major private 


tive. 
process 1s not un 


disputes when the parties seek the help ot 


the executive to bring about the settlement 
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of a dispute by exerting some form of pres- 
sure upon the parties to the dispute. The 
current steel strike is an example where we 
have seen repeated requests for executive 
help. Incidents of violence in any strike 
almost immediately bring requests to the 
executives of local and state governments 
to intervene in the dispute. The Kohler 
strike in Wisconsin, the Henderson Cotton 
Mill strike in North Carolina and the coal 
strikes in Kentucky are examples, Thus, 
we see it as in the nature of government 
that many of the solutions of public em- 
ployee disputes are strongly influenced by 
political pressure rather than by direct eco- 
nomic action. Such pressures are natural 
to government and much better understood 
by the legislative and the executive branches 
than are the traditional economic concepts 
of collective bargaining. As for the eco- 
nomic question, collective bargaining with 
or without a strike among employees of 
public utilities operated by private com- 
panies usually results in a fare or rate in- 
crease which has to be approved by a public 
authority. This is done usually without too 
much question because there are few, if any 
alternatives. These determinations often in- 
volve political pressure in addition to eco- 
nomic considerations. The increase is then 
passed down directly to the public. Thus, 
it is evident that “collective bargaining,” if 
the term can be used in public employment, 
requires a different method for obtaining 
the objectives of public-employee unions. 
This process is sometimes called “collective 
dickering” or “collective negotiations” or 
by some other name because of the un- 
popularity of the term “collective bargaining 
in public employment.” 

It has been suggested that if the right to 
strike does not exist in public employment, 
which is certainly the fact with several states 
and the federal government, fact-finding or 
arbitration should be substituted as a means 
of determining disputes among public em- 
ployees in consideration of giving up the 
right to strike. This argument presupposes 
that the right to strike exists and, therefore, 
may be traded for the fact-finding and ar- 
bitration procedure, If the right to strike 
does not exist, it is hardly an equitable trade 
when considered by private standards of 
collective bargaining. However, I want to 
suggest that proposals for fact-finding and 
arbitration be deferred as cure-all solutions 
to disputes affecting public employees until 
there has been extensive experimentation 
and trial with collective bargaining. 1 
would not discourage experimentation with 
fact-finding and arbitration as a procedure 
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for solving some public-employee disputes, 
but I feel that it is too early to think in 
terms of ultimate solutions, as has been 
suggested in some quarters. Without evalu- 
ating in detail the merits and shortcomings 
of fact-finding and arbitration, I believe it 
is fair to say that they are substitutes for 
collective bargaining and not merely exten- 
sions of the process. Experiences in pri- 
vate-utility disputes where fact-finding and 
arbitration procedures have been applied in- 
dicate that, regardless of the results achieved, 
such procedures definitely replace collective 
bargaining. The disputants seldom make a 
serious effort to settle by collective bargain- 
ing, when they have available the fact-find- 
ing or arbitration alternative, If this is so, 
it may be argued that if fact-finding and 
arbitration offer definite solutions, they are 
better than the uncertainty of collective 
bargaining; but this is another question 
which cannot be fully considered here. It 
is my opinion that we will never establish 
whether or not collective bargaining will 
work in public employment if fact-finding 
and arbitration of the terms and conditions 
of employment are widely adopted as the 
procedure for settling public-employee disputes 


I do not wish to discourage, in any way, 
arbitration as a method of determining un- 
resolved grievances arising in public em- 
ployment. I would discourage, as a general 
policy, the making of the labor agreement 
by arbitration, As has been mentioned, 
there are distinctions in the use of arbitra- 
tion in public employment as contrasted 
with private employment. First of all, the 
use of the arbitration and grievance pro- 
cedure is very limited in public employment 
as contrasted to the nearly universal griev- 
ance and arbitration procedure in private 
employment. There are also questions that 
can arise as, for example, when the govern- 
ment agency appoints the arbitrator to 
determine the dispute among public em- 
ployees. Is such an arbitrator truly an 
impartial arbitrator? It is also argued that 
a governmental unit cannot delegate to an 
arbitrator the authority and responsibility 
for decisions vested in the legislative and 
executive branches by statute. 

The idea is sometimes advanced 
unit of government cannot engage in 
lective bargaining because it cannot enter 
into a signed collective bargaining agree- 
ment binding a subsequent government. 
However, if the governmental unit, by its 
legislative body, should adopt as a statute 
or an ordinance the terms of a labor agree- 
ment which had been negotiated, there 
would be little doubt as to its validity. 
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The discussion here has assumed that 
there is a necessity to find more adequate 
solutions to disputes affecting governmental 
employees rather than to say in legislative 
or judicial language that there shall be no 
such disputes. As mediators of many 
putes affecting the public interest, I believe 
we have many constructive ideas which 
could be contributed on a voluntary basis to 
the legislatures and executives of our re- 
spective state governments, as to procedures 
and processes for settling public-employee 
disputes. Because of the sovereignty of 50 
state governments and thousands of county 
and municipal governments, there is little 
danger, | suppose, of any single solution to 
public-employee disputes being adopted 
This great diversity does offer opportunities 
for constructive experimentation with solu- 

public-employee disputes Im- 
studies are being undertaken 


dis- 


tions to 
portant 

on grievance procedures in public employ- 
ment at Michigan State University by 
Charles Killingsworth and at the University 
of Connecticut by Bob Stutz. Additional 
studies have been made and are being un 
dertaken by state legislative bodies.” The 
American Bar Association, through its com 
mittee on state labor legislation, has under- 
taken legal studies in this field. Ida Klaus, 
counsel to the New York City Department 
of Labor has done some important research 


now 


on the legal status of public-employvee dis 
putes. We can all make a useful contribu 
tion by encouraging similar studies in our 
respective states. 

Many of us will have the opportunity of 
making improving 
dures for determining disputes among public 
As state mediation agencies, we 


suggestions for proce- 
employees, 
have the responsibility of proceeding very 
carefully in offering our 
gestions in public-employee disputes in the 
absence of legislative or executive mandates 


services or 


sug 


as to the policy of the state 


units of 


government 


toward lesser government in the 


Lack of 


in this regard could give credence to the 


public-employee disputes caution 


charge of undesirable interference by the 
states with the principle of home rule. On 
the other hand, the lack of adequate pro 
cedures for dealing with public-employec 
disputes has fostered restrictive legislation, 


but has not provided answers to the problem 


I should like to suggest that statutes sim 
ilar to those enacted by Massachusetts and 
Wisconsin, which protect the right of public 
bargain collec 
tively and also protect the rights of publi 
employees to refrain from such activities are 
consideration by other 
to add to 


machinery for the 


employees to organize and 


worthy of serious 

I believe it would be wise 
Statutes 
determination of 


and collective bargaining units in order that 


states 
such voluntary 
representation questions 
the policies expressed in such statutes can 
be effectively carried out It 
to include mediation 


may also be 


WISE functions, as the 


State of Oregon has done 


The 


action,” a 


emphasis has to be on “voluntary 
term certainly understood by 
But this is a problem that will 
not wait too long The statute enacted by 
the federal government protecting the right 
and 


mediators 


ot the private employees to organize 
resulted in ce 


similar pro 


bargain collectively has 
mands for the extension of a 
tection among 
degree that 
determining 


public employees to such a 
procedure s ol 
disputes are 


more adequate 
public-employee 
lo continue to deny 


necessary, grievance 


procedures or not to provide other adequate 
solutions to public-employee 


lead to more serious disputes with a 


disputes cal 
only 
level of morale among public em 
lowered standard of public 


[The End] 


lowered 
ployees and a 


service 


Resolution Adopted at the Eighth Annual Conference of the 
Association of State Mediation Agencies on July 31, 1959 


Whereas the Congress of the 


United States is now 
to the Taft-Hartley Act including proposals to remedy the 


considering amendments 
1 


vast no man’s lan 


where neither State nor Federal agencies regulate labor disputes and whereas the 


no man’s land creates a climate inimical to voluntary efforts to 
nonregulatory 


local labor disputes by 


RESOLVED, That the 


amendments to the Taft-Hartley Act 


State 


Association 
which 


mediate basically 


agencies: Now, therefore, be it 


of State Mediation Agencies 


eliminate the no 


support 


man’s land and 


clarifies the areas of Federal-State jurisdiction. 


? Wisconsin Legisiative Council, staff report 
to the Government Labor Relations Committee 
(March 29, 1956); Illinois Legislative Council, 


ASMA Proceedings 


Labor Relations (Publication 


1959) 


Public Employe 
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Personnel Procedures 


By RAFAEL FONT GONZALEZ 





The author is arbitrator of labor 
disputes, Bureau of Conciliation and 
Arbitration, San Juan, Puerto Rico. 





et THE FIRST TIME we are holding 
the annual conference of the Association of 
State Mediation Agencies here in Puerto 
Rico; we feel greatly honored to have our 
distinguished guests meeting with us here. 
We hope that your visit to our island will 
be enjoyable. We shall do everything in our 
power to contribute to your pleasure while 


you are here. We welcome every one of 
you with our Spanish expression PBrenve 
nidos. We are glad you came. 


It has been suggested that I express some 
ideas on personnel procedures. ‘This is a 
very broad and very complicated field, since 
it includes the human element in all its 
complexities and controversial interests. Never 
theless, I shall attempt to discuss the pro 
cedure which we utilize in dealing with the 
difficult problem of providing, training and 
retaining highly specialized officials for the 
no-less-specialized work of mediating labor 
conflicts. 

Our experience in this field is relatively 
limited. The labor movement in Puerto 
Rico is young and is still in the process of 
evolution. Our minds are open to receive 
from you the product of your greater ex- 
perience in labor-management controversies 
and, specifically, in the conciliation and 
mediation of such controversies. 


Introduction 


The state labor department is the agency 
responsible, by specific law or through in- 
terpretation of existing legislation, for the 
mediation program in 38 of the 44 states 
offering such services, as well as in Hawaii 
and Puerto Rico. In 14 of these states and 
in Puerto Rico, special subdivisions for these 
programs have been established within the 
department, subject to its jurisdiction. In 
the remaining six of the 44 states mediation 
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authority has been placed by law in agencies 
independent of the department of labor. 
Five have no agencies to mediate 
general labor disputes. Disputes in the Dis- 
trict of Columbia are under the jurisdiction 
of the Federal Mediation and Conciliation 
At present the labor departments 
or mediation boards in 22 states and in 
Puerto Rico employ one or more full-time 
Two states have 


States 


Service. 


mediators or conciliators. 
mediation boards of three or more members, 
devoted exclusively to mediation, which con- 
vene upon request from the parties concerned 

The Department of Labor of Puerto Rico 
responsible by law for the 
This me- 


is the agency 
mediation program in the island. 
diation service is provided for the parties in 
controversy (1) at the request of both 
parties or (2) by initiative of the department 


The bureau of conciliation and arbitration 
is the administrative subdivision of the de- 


partment of labor with power to put into 
effect the above-mentioned program. 
The Secretary of Labor of Puerto Rico 


performs functions similar to those of the 
Director of the Federal Mediation and Con- 
ciliation Service, with some differences: (1) 
The appointments of all professional and 
clerical personnel of our bureau are subject 
to the personnel office; they are full-time 
employees and are selected from the list of 
eligibles of the personnel office. (2) The 
appointment of the director of the bureau 
is made by the secretary of labor. (3) All 
funds for the equipment, facilities and serv- 
ices of our bureau come from the general 
budget of the Commonwealth of Puerto Rico 


The offices of our bureau are situated in 
San Juan. Due to the small area covered, 
the establishment of regional offices is not 
justified, as is the case in some states. How 
uur conciliators and arbitrators travel 


ever, 
to all parts of the island whenever circum 
stances make it necessary. 

The Federal Mediation 
Service was created as an 
agency according to Title I], Section 202, of 
the Labor Relations Act of 
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independent 


and 


Management 











1947. The director of this service is ap 
pointed by the President, by and with con- 
sent of the Senate. The director is authorized, 
subject to the civil service laws, to appoint 
such clerical and other personnel as may 
be necessary for the execution of the func 
tions of the service and to fix their com 
pensation in accordance with the Classification 
Act of 1923. The director may, without re 
gard to the provisions of the civil-service 
laws and the Classification Act of 1923, ap 
point and fix the compensation of concilia 
tors and mediators to carry out the functions 
of the supplies, 
facilities and services are authorized by the 


service. Expenditures for 
director 

The Labor Management Relations Act of 
1947 provides that the Federal Mediation 
and Conciliation Service shall make its me 
diation facilities available in labor-management 
disputes threatening a substantial interrup- 
tion of interstate commerce. The responsi- 
bility for mediation in 
intrastate commerce rests on local o1 


disputes affecting 
state 
mediation agencies. The act further provides 
that the 
putes that have only a minor effect on intet 
other mediation 
director of the 
establisl 
witl 


service should avoid mediating dis 


if state yr 
The 
authorized to 


state commerce 
facilities are available 
federal 
suitable 


service is 
procedures for cooperating 


state and local mediation agencies 


Bureau 
of Conciliation and Arbitration 


Our bureau of conciliation and arbitration 


as it functions today, is the result of a 
gradual growth in scope and activities over 
1912 a bureau 
of labor was created, with the objective of 


conflicts, 


a period of five decades. In 
mediating in labor-management 
but with limited powers of recommendation 
1919, a 


mciliation 


Later, in commission of mediation 


and c was created and given 


broader scope in the field of labor conflicts 
until 1931 that the department 


such, was created by law 


It was not 
of labor, as and 
commission be 
Due to the 


and complexity of the 


the previously mentioned 
came a part of the department 
increase in number 
labor conflicts over the years, in 1951 the pres 
with its divisions 


ent bureau created, 


of conciliation and arbitration. 

The 
conciliation 
following: (1) to 


Was 


aims and objectives of the bureau of 
arbitration are, briefly, the 
industrial 


and 
preserve peace 


by encouraging collective bargaining and 
solution of the 


which arise between labor and management, 
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the peaceful controversies 


(2) to advise or counsel employers regard- 


ing collective bargaining, (3) to mediate in 
disputes and controversies which affect labor 
(4) to pe rsuade the 
submit to voluntary 


management relations, 
parties concerned to 
arbitration when mediation fails and (5) to 
issue arbitration awards with the force of law 


The bureau of conciliation and arbitration 


is composed of the following officials and 


employees: a director, an assistant director, 
a supervisor of arbitrators and conciliators, 
five conciliators, four arbitrators and nine 
clerical employees 

The supervisor of arbitrators and concilia 
tors is an attorney, as is one of the concil 
With the exception of one, all of the 
graduates of the Uni 


Practically all of the 


1ators 
other 
versity of Puerto Rico 


officials are 


officials of the bureau were formerly school 
teachers or employees of other divisions ot 
the labor 


perience in labor relations 


department, with very broad ex 


It is important to understand the difficulty 
of applying legislation of Anglo-Saxon origin 
to an environment with a Latin history and 
Often, the 


themselves cannot be 


culture problems which present 


resolved by following 
precedent but, rather, one must proceed cau 


tiously to set up new paths. Our bureau 


mediates in labor conflicts which affect local 
Nevertheless, by 


1 


federal gx 


industry mutual agree 
vernment and 
1948 our 


labor manage 


ment between the 


the commonwealth government, in 
jurisdiction in 
ment conflicts, in Puerto 


the Taft-Hartley Act 


bureau assumed 


Rico, covered by 


The members of this bureau must be 


qualified by skills and experience to do their 
jobs, must believe in the objectives of the 
motivated 
Only thu 


effectivel in the 


prog outlined and must be 


| ram as 


by a desire to carry them out 


can the bureau function 


execution of its program 


Recruitment of Personnel 


It should be 


its commissions, 


the aim of our government 


] 


bureaus and d 


partments—to stress the 
that would at 


most 


need for a career 
tract and hold the best 
best-trained 


Service 


minds, the capable and 


persons, The personnel program should be 


geared to careful selection of college graduates 
to £ll positions of great responsibility, as is 


the case with conciliation and arbitration 


task in personnel 
ablest 


1 of maintaining 


lo that end, the big 


management is that of securing the 
people for public service an¢ 
productive workin, 


a well trained, happy, 


something more thar 
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just recruiting and paying reasonable sala 
ries; it is making public service attractive 
as a career. It means inclusion of in-service 
training for orientation, for improvement of 
skills, for increase of employee potential for 
advancement, and for creation of a sense 
of unity and common purpose in the organ- 
ization. It means development of methods 
to insure promotion facilities, and personal 
counseling in solving home or office problems, 
as well as efforts to make life in the organ 
ization more satisfying. 


It is not an easy task for the bureau to 
recruit, select, train and retain employees, 
whether they be clerical. 
This is a primary function of good admin- 
istration. The success of this administrative 
function is reflected in the level of efficiency 
and spirit of service of all the employees, 
who are, in the last analysis, who 
carry out the orders, regulations and ad- 
ministrative practices of this bureau. How- 
ever, we shall consider for the moment only 
the officials “arbitrators” and 
“conciliators.” 


professional or 


those 


classified as 


To this end, we are presenting the prob 
lems which arise as we fulfill our function, 
that is, to contribute to the maintenance of 
industrial peace for the benefit of employers, 
workers and the general public. 


Recruiting and appointing personnel is a 
important function of personnel ad- 
ministration in a highly specialized activity 
such as conciliation and arbitration. It can 
safely be said that the selection process is 
the cornerstone of the whole personnel 
structure. 


most 


Of course, the number of people who want 
positions in any 
greatly in excess of the number of positions 
available so that a substantial screening job 
has to be done to separate the qualified 
from the unqualified and, in the last analysis, 
to choose for the bureau the best rather 
than the average. 


public-service agency is 


Due to the limited number of officials in 
our bureau, it has been possible to select 
candidates with the highest academic and 
personal qualifications without denying any 
candidate with the proper preparation the 
right to aspire to serve in our organization. 
The results obtained to date show that we 
have been successful in our practices of 
recruitment and appointment. The accept- 
ance on the part of labor and management 
of the services which our bureau offers 
through its personnel speaks eloquently of 
the real value of this and of the 
capacity of our officials 
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service 


The 
of Puerto Rico is the agency in charge of 
recruiting qualified personnel for the public 
service. This office has two divisions— 
those of classification and of recruitment— 
which attend to the details necessary for 
recruiting and classifying personnel for the 
various government services. 

The 
various 
establishes a uniform pay scale, 
we mean that it sets forth in great detail the 
tasks, knowledge, abilities and skills de 
sired in the candidate for a given position 
and also fixes the experience and training 
which all the candidates should have. Spe 
cifically, for the position of conciliator the 
requisites are: use of good judgment, initia- 
tive and tact; knowledge for labor organiza- 
tions and their legal bases; ability to analyze 
labor disputes objectively and arrive at cor- 
rect and equitable conclusions; capacity to 
maintain effective public relations with labor 
unions, employers and the public; and ability 
to express oneself clearly and concisely, 
both verbally and in writing. The conciliator 
should have some previous experience in 
industrial relations and in the negotiation 
1 It is also 


personnel office of the Government 


division classifies the 
government and 
3y “classify” 


classification 
positions in the 


of disputes and labor contracts. 
required that candidates for the position of 
conciliator be college graduates with spe- 
cialization in labor law, public administration, 
or related studies. These same qualifications 
are required for the arbitrators. 

The division of recruitment is that which 
recruits candidates for the various positions 
through announcements of competitive exami 
nations or other evaluations of qualifications 
The announcement specifies the minimum 
requirements for admission established by 
the Division of Classification for a given 
position, including the academic preparation 
and experience which the candidates should 


have. These announcements are published 
in the daily press and posted in public 
places. The position of conciliator is class- 


ified in the competitive civil service. For 
the position of conciliator, this division re- 
quires that the candidate pass a written and 
an oral examination. The oral examination 
may be grouped or individual, or both. All 
candidates who receive a grade of 70 pet 
cent or above are put on a register of 
eligibles, with the candidate who received 
the highest grade occupying the first posi- 
tion in such register, All of these practices 
are also in effect for the position of arbitrator. 


When our bureau must appoint a new 
conciliator, it asks for a list of the first 
three names on the roster of eligibles in 
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the personnel office. The bureau interviews 
the candidates individually to select one of 
the three in the list. If it does not accept 
any of these three, it then asks for another 
list of the next three eligibles on the regis- 
ter, explaining why the others were un- 
It is compulsory to select one 
group 


acceptable 
from this 
very 


there are 
rejecting all of 
one has to prove that 
that 


second unless 


strong reasons for 
them again—that is, 
decision. 


one is right in reaching 


The register of eligibles usually becomes 
years. Then the 
what would happen if an 
appointment of a new conciliator had to be 
made there 
register. One of two things could be done: 
There could be a until the 
personnel offered new examinations and a 


void after three question 


arises as to 
were 


and no eligibles in the 


wait office of 
new register would be prepared or, if there 
were an urgent for appointing the 
official, one could be selected and appointed 
until 
given and a new register prepared. 
should be 


need 


provisionally new examinations were 


In any 
case, the new conciliator willing 
to follow 


to become a regular employee 


established procedures in ordet 


Who fixes the requisites which must be 
met by the candidates for the position of 
conciliators and the practices which prevail 
in the recruitment and new 
personnel? The practice of recruitment is 
the result of efforts of representatives of 
the office of personnel and of the agency 
served by it (in bureau of 
conciliation and arbitration) to analyze and 
look for solutions to problems of recruit- 
ment and retention of 
employees. This joint effort of the 


retention of 


our case, the 


a specific class of 
office 
of personnel and of our bureau is expressed 
in the form of a contract which establishes 
the procedure by which the agency is gov 
erned in and the 
office of personnel in recruiting officials and 
approving appointments while this contract 


covering its vacancies, 


This contract is originated and 
is amended by agreement of both parties, 
through written 
by initiative of the 
periodic revision of the 


is in force. 
request of the agency o1 
personnel office, upon 
effectiveness of its 
The idea of signing a contract 
office of personne] and 
the agency outside influences in the 
selection and appointment of new personnel 


procedures. 
is to protect the 


from 


Training of Employee 


Once selected, the candidate for concilia 
tor is appointed on a probational basis tor 
a year, until he demonstrates his fitness for 
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the job. During this period of one year, 
the new official will be submitted to inten 
training through appropriate 
conferences, staff meetings and discussions 
with conciliators and the 
directors of Occasionally, the 


sive reading, 
other 
the bureau. 
new conciliator will accompany other con 
ciliators as an observer in the mediation of 
labor conflicts and will himself mediate in 
cases which the director can handle 


of cases 


feels he 
When the probationary period has passed 
and the conciliator is certified to the pet 


sonnel board as having done satisfactory 
work, he will be appointed as a permanent 
employee with all the rights and privileges 
concedes to permanent em 
Puerto 


the conciliator 


which the law 


ployees of the Rican Government 


From then on, should dem 
his capacities to help the parties 
concerned to onflicts, 


making use of his leadership traits and his 


onstrate 


resolve their labor « 
acquired during the 


capacity 


specialized knowledge 


training period, Those attributes of 


to analyze situations, of good judgment and 
of impartiality, so necessary to a concilia 
should be demonstrated satisfactorily 


solution of 


tor, 
in the labor-management con 
flicts in which he From then on 
the conciliator should demonstrate that the 


His 


mediates 


nominating power was used wisely in 
selection as a public official to whom has 
been delegated the task of industrial peace 
maker. 
another phase in the life of 
and his 
retention otf the 
difficult phase, be 
offered 
employment in 


This point marks the beginning 
relations be 
conciliator 


tween the superiors, 


that is, the 
ing the agency—a very 


official in sery 


good official is many 


opportunities ol 


cause the 
attractive 
ther and 


agencies, both publi private 


Retention of Employee 
The 


certain 


Puerto Rico offers 


benefits as an 


Government ot 


fringe incentive to 


its employees to retain them in their jobs, 


since salaries are not high Among these 


benefits we can mention the following: on« 


month of vacation tor each year of service, 


which vacation may be accumulated up t 
60 days; 18 
which sick 
90 days; 


in the form of awards of expense-paid trips; 


days of sick leave each year 


leave can be accumulated up to 
recognition for outstanding service 


suggestions of administra 


recognition for 


tive improvements, in the form of casl 
loans for vacations 
study in Puerto Ric: 
and a retirement plan with ade 
Also, 


treasury permit, the employee 


awards; facilities of 
abroad; facilities for 
or outside; 
when economic 


quate con 


ditions of the 


pensions 
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is conceded increases in salary within his 
grade classification or promotions to higher 
classifications for which he may qualify. All 
of economic incentives would not 
mean much if they were not accompanied 
by a wise policy of fair and understanding 
treatment of the employee and his personal 
problems, which often affect his efficiency. 


these 


At this point it would be well to empha- 
size that the public employee in the com- 
petitive civil service in Puerto Rico is not 


subject to political changes nor is there 
discrimination on a religious or racial basis. 
He can be removed from his position only 
by the formulation and proving of charges 
of inefficiency or dishonorable conduct. 
Finally, the conciliator is an important 
citizen in the community. He is related to 
all of the social levels of the country (worker, 
middle-class and wealthy); thus, one of 
man’s fundamental desires is achieved—the 


[The End] 


desire for recognition. 





Evaluation of Mediation Techniques 
By FRANCISCO APONTE PEREZ 





The author is supervisor of concilia- 
tion and arbitration, Department of 
Labor, Commonwealth of Puerto Rico. 





YOLLECTIVE bargaining was established 
A about 25 years ago as the basic public 
policy of the United States in the area of 
labor-management relations. Identical dec- 
larations of policy were expressed by the 
various states and the Commonwealth of 
Puerto Rico. The right to strike was raised 
to the category of a fundamental or con- 
stitutional right. Although there has been 
a recent tendency to limit the scope of cer- 
tain weapons traditionally used by unions 
as a form of exerting economic pressure, in 
general there is a strong indorsement of 
collective bargaining without limiting sub- 
stantially the right to strike. 


The strike is an integral and necessary 
part of the collective bargaining 
when other means have been used without 
attaining a final, satisfactory solution. Terms 


process 


and conditions of employment in our so- 
ciety are fixed according to the economic 
strength of organized labor. The strike is 
the criterion of the economic force of labor. 
The economic hardship created both 
sides by a strike is the prime ingredient to 


on 


editor, Labor Relations and 
Brown and Company, 1953), 


1See Mathews, 
the Law (Little, 
pp. 563-565. 
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bring about an agreement. Even in situa 
tions when no strike occurs, the prospect of 
a strike provides the necessary atmosphere 
for the reconciliation of views and for com 
promises.’ 

The social costs of strikes have presented 
the dilemma of balancing the freedom of the 
parties to negotiate their agreement and the 
need of society for a continued productior 
of goods and The problem has 
been approached in two ways: (1) the crea 
tion of procedures to aid in the voluntary 
settlement of a dispute without the need of 
a strike and (2) the establishment of pro 
cedures for the compulsory settlement of 
disputes.’ 


services. 


This paper will deal only with the first 
approach. 

One of the most promising procedures, in 
our present scheme of handling voluntary 
settlements of disputes, is mediation. This 
fact attested by the establishment of 
mediation facilities in the federal govern 
ment and in most industrial states and mu 


1s 


nicipalities. 

Mediation is the only alternative for both 
parties short of arbitration or a strike. It 
has the advantage over a strike because the 
latter is extremely costly to both sides and 
to the community or national economy. 
Arbitration, although more desirable than a 
strike, has the disadvantage of removing the 


? For a general discussion of both approaches, 
see Cox, Labor Law Cases and Materials (Uni- 
versity Casebook Series, 1958), pp. 941-962. 
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decision of the issues from the parties them- 
selves. 


Goal Values 


Mediation must capitalize on pressure 
generated from both sides in their effort to 
reach an agreement and from the public’s 
demanding the agreement. The effectiveness 
of a mediator depends on how well he can 
exploit this pressure element 

I submit as goal values for a mediator his 
effective exploitation and utilization of the 
pressure element to (1) minimize the num 
ber and severity of disputes and (2) en- 
courage solutions via negotiations and not 
economic strife. 

An analysis of how the prevailing tech- 
should conform to the values 
indicated follows 


niques goal 


above 


Prevailing Mediation Techniques 


tools for a 


Tecliniques are essentially 
problem solution. In our field the problem 
presents itself generally in terms of a dead 
How to break the deadlock is 
business. The gradual development of a 
body of experience has 
modus operandi consisting of 


lock our 
culminated in a 
so-calied “tech 
, ” The ; ntl id ll} 
liques ie most frequently used will be 
presented here. 


Entering negotiations.—Jhe safest ruk 
postulates that a mediator should not ente1 
a negotiation until there is a bona fide dead 
lock. The reason is self-evident \ prema 
ture intervention by the mediator 
the parties of the pressure under which they 


relieves 


are working. The reciprocal pressure is the 
basic force that keeps the parties moving 
through proposals and counterproposals. En 
tering the situation before a genuine dead 
lock 


relaxation in the parties and, consequently, 


is reached creates an atmosphere of 


the mediator has no basic element to keep 
the parties moving. Requesting the services 
of a mediator before the bona fide deadlock 
is usually a trick used by one or both parties 
to extend the negotiations. An intervention 
at this time will discourage the parties from 
One or both parties 
while the 


reaching an agreement 
will their efforts 
gets his fingers burned 


relax mediator 


Che mediator can maximize his effective 
ness only in deadlocked situations 
the only real instance where he can manipu 


late the pressures coming from both 
\ very keen discriminative procedure must 


This is 


sides 


>Selekman and Fuller, Problems in Labor 


Relations (McGraw-Hill, 1950) 
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be exercised in order to detect the real dead- 
lock from the false one. The real deadlock 
is the situation immediately preceding a 
strike when the intervention is warranted 
The false deadlock both the 
union strike threat and the management 
attitude of resistance constitute a bluff and 
the mediator is called to advance the posi- 
tion of one of the parties before closing an 
agreement. The discriminating attitude of 
waiting for the real deadlock assumes that 


exists when 


both parties are genuinely negotiating and, 
in recognizing an honest deadlock, request 
the services of a mediator, and also that the 
mediator has previous knowledge of the 
movements in the negotiations. Since the ideal 
intervention is immediately before the strike, 
I submit that there will be no public demand 
for such intervention short of a strike 


A mediator hand 


must 


Finding real position.- 
ling situation 
himself into the situation to be 
out the real 
knowledge of the real positions will permit 


integrate 
able to find 
parties \ 


a deadlocked 
positions of the 


the utilization of pressure in the right direc 
Seldom are the 
in the dispute Phe 
underneath through a painful process of as 
evaluating issues, and study 
labor 
and the 


tion real issues on the sur 


face mediator must go 
sembling facts, 

relations 
prevailing 
(Quite often 


clashes, the 


industry 


ing personality 
patterns ot the 
economic conditions in the area 
the real issue lies in the efforts of a party- 
usually the union—to apply 
change the basic relationship in the factory 


pressure to 


The mediator, a social-scientist 
practitioner, must be able to detect those 
patterns of existing conflict relationship in 
the factory community marked for 
a potential strike 


community. 


that are 


However, not always do the issues reside 


in economic considerations or conflict re 


lationships. Sometimes they are 


an integral political scheme of 


present as 
a well-planned 
strategy for dominating a particular industry 
the influence of a union 
directed 


or for reducing 


In other instatices the pressure is 
toward a “calculated unreasonableness” * in 


viting a strike as a means of inflicting 


a party 
should distin 
false \ 


pressure 


precedent-setting loss upon 


Conversely, the mediator 


guish the real position from the 


false position does not carry any 
Normally, the union is the party 
tatus quo 
based on a well-planned strategy, will reflect 
from 


be caught in 


requesting 


a change in the Its demands, if 


a gradual change false 


mediator 


positions \ 
this 


may Strategy 


Conciliation in Action (National 


1952), p. 141 


* Peters 
Foremen’'s Institute, Inc 
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plan and may find himself exerting undue 
pressure on the other party at the wrong 
time and in the wrong direction. Generally, 
it is the party who plays this trick, mislead- 
ing the mediator, who asks for a new 
mediator. 


Conveying position: messenger boy or 
pressure bearer.—After ascertaining the real 
positions or issues, the mediator is in a fav- 
orable position to serve as an effective mid- 
dleman. One of his most useful services is 
that of and conveying the 
real positions of the parties. Carrying a 
position from one party to the other is a 
function with a definite purpose, although 
a superficial understanding of the mediator’s 
function may lead some to think of him as 


understanding 


a messenger boy. 

When he takes a position to management, 
the mediator serves as a spokesman for the 
union and as an advisor to management, but 
always reflects his honest estimate of th 
union’s pressure. Vice versa, when he con- 
veys a position from management to the 
union, he must serve as spokesman for man- 
agement and counsel for the union, but ex- 
erting the same pressure that 
management would exert if the parties were 


degree of 


face to face. 

If he limits himself merely to carrying 
proposals back and forth without realizing 
the definite purpose of his role, the parties 
have succeeded in making him just a plain 
messenger-boy. 

It is when he stops agreeing with every- 
one on each side and begins to do a little 
thinking for himself that his role as pressure 
bearer starts. This exclude the 
possibility of there being honest discrepan- 
cies with the parties. Viewed in this context 
the mediator is both a friend and an enemy. 
He is a friend when he reflects the pressure 
of a party and conveys it to the other. On 
the other hand, he is an enemy when he 
comes back reflecting the pressure of the 
other party. This must be exercised in such 
a way as not to undermine a party’s bar- 
gaining position by disclosing information 
that will affect its bargaining strategy. 


does not 


Timing proposals.—Conveying a proposa! 
or a position requires a_ well-programed 
timing. Not only must the mediator use 
judgment in timing his use of confidential 
information, but also the parties must exer- 
cise the same judgment in timing the con- 
fidential information given to the mediator. 
If he is given premature confidential in- 
formation, he cannot function effectively. 
He needs that information at the appropriate 
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stage of the negotiations, since it is at that 
time that he can reficct the real pressures 
of the parties. 

Another question is how to exploit the 
pressure element in strike deadline situa- 
tions. When a genuine breaking point is 
reached, the mediator regularly 
an extension of the deadline. This is a 
perilous maneuver, since the mediator must 
be very sure that the parties have reached 
an inevitable breaking point and a showdown 
is a question of hours. If the mediator fails 
to discern the bona fide breaking point and 


pre pe Ses 


proposes a premature postponement, he has 
relieved the parties of the pressure condu- 
cive to an agreement. The first deadline 
then has had no real effect on the solution 
of the deadlock. The parties merely accept 
the postponement wait for the new 
deadline. 

The 


parties 


and 


postponement is effective after the 
have exhausted all possibilities of 
reaching an agreement. Here the extension 
of the highly effective. Both 
parties know their real positions and, with 
the new chance and the new pressure, they 
will close the gap between their positions 


deadline is 


Caucus.—The caucus or the separation of 
the parties is an effective tool that must be 
handled with timing and judgment. The 
caucus, if called by the mediator, must have 
a definite goal, with some certainty that 
there is a possibility of achieving something 

The best way to exploit 
negotiation is by having the parties exert it 
face to face. This pressure factor is absent 
If the mediator calls 


pressure in a 


in a separate meeting. 
a caucus, he must be the bearer of the pres- 
sure from the other side. Otherwise he is 
giving the party a chance to relax just at a 
time when the other party is exerting pres- 
sure on it. 

The mediator is a bad substitute for the 
parties. In abusing the use of the caucus 
technique, he wastes the pressure element of 
direct negotiations and, thus, invites the 
prolonging of negotiations. 


Aggressive attitude.— There are situations 
that demand the positive functioning of the 
mediator. Normally, these situations do not 
arise when the parties have a well-planned 
tactical strategy, but rather in instances in 


which the parties are suspicious and in 
which profound misunderstandings have arisen 
Another instance is that in which one of the 
parties is so weak that it has almost no 
bargaining power. In that situation the ne- 
gotiations are so confused that the stronger 
welcomes the mediator’s assuming a 
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leadership role for the weaker side in order 
to give direction to its positions. Here the 
mediator is no longer a middleman, but 
the spokesman of the weaker His 
ability to exert what pressure is left may be 
conducive to restoration of balance in the 
situation. A situation that calls for this 
type of aggressive pressure display comes 
about after a union strike and 
there is no union to act as its 


side. 


has lost a 
the 


spokesman in the situation. 


one im 


Another demanding an aggressive 
pressure-functioning exists when the medi- 
make open recommendations 
across the table. This requires good timing 
and judgment. The situation ordi- 
iarily, when the negotiators are in no mood 
to talk, but want to compromise. Normally, 
the mediator clears up the situation with the 
parties before making the open recom- 
mendations. Ordinarily, the proposal is ac- 
cepted because both parties are facing their 
own pressure plus the pressure of the me- 
diato1 The 
sometimes 


case 


ator has to 


arises, 


positive 
observed when the basic issues 
and the mediator is given the 
discretion to work and to solve minor issues 


same approach is 


are solved 


Passive functioning.—In many cases the 
parties are willing to reach an agreement if 


they are provided with open lines of com 
Here 
the mediator has no positive or aggressive 
role. His job is done if he keeps the parties 
negotiating. He looks only for the parties 
to exert continuous upon them- 
selves as he over the meeting, 

and 
when 
desired by 


munication between the negotiators 


pressure 
presides 
} 


maintains order during the negotiations, 


negotiations only 


when 


participates in the 
absolutely 
both parties. 


necessary OF 


Another facet of his passive functioning 
is to know to invite new 
to join the meetings 


negotiators 
Chis is a delicate ques- 


when 


tion because if tact is not used the negotia- 
tors may feel they are being bypassed by 
the mediator. The mediator, if he takes 
this step, must impress upon the negotiators 
that he is trying to bring in a new party to 
supplement their efforts without in any way 
reflecting on their ability to corduct 
carry out the negotiations 


and 


Another point to be considered is when 
not to call a meeting. This may sound con- 
tradictory in view of the fact that mediation 
requirés that normally the parties should be 
encouraged to keep negotiating before and 
after a strike. However, as a general rule, 
there is no practical advantage to scheduling 
immediately after a 

The emotional spirit and the 
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a meeting strike has 


been called 


optimism following a strike declaration i 
not conducive to reasoned discussions 

are also situations in which a con 
tinuation of meetings would be useless be 
cause they tend to separate the parties more 
and more. In such cases it would be bette1 
to wait and not to call any meeting until 
there is a clear indication of what the re 
spective positions of the parties are 


There 


Evaluation and conclusions.—l'o evaluate 
the techniques amounts to determining how 
these tools effectuate the solution for which 
they created These tools are used 
through a human entity, the 


Though man is the measure of all 


are 
mediator 
things, he 
But 
by and large, and taking into account all the 
imponderables, he can follow a path if the 
policy is clear and the objective is reward 
ing.- It is submitted that the policy in deal 
ing with techniques is the fullest exploitation 
7 The reward is to minimize, if 
not eliminate, disputes. The 
submitted as being the best possible evalua 
tion not only of tools, but of the 
of the mediator as a tool 


also resists all kinds of measurement 


ot pressure 


following is 
tunction 


(1) Good judgment must be exercised to 
distinguish between a normal difference i 
the due course of negotiations and a positive 
and honest deadlock 

(2) The should be 
offered when the bona fide 
impasse and his services should not be of 


services of a mediator 
parties reac ha 
fered in cases of usual differences, provided 
they do not deteriorate into an open conflict 

3) The underlying the real 
conflict between the parties should be looked 
tor 

(4) The mediator should 
self into the situation 


real positions of the parties 


basic issue 


integrate him 


and work with the 


mediator should avoid becoming 


boy and 


(5) The 
a mere messenger assume the role 
of a pressure bearer 

(6) The effectivene 
tion depends on how the me 


ss Of conveying a posi 
diator reflects 
the real positions of the parties without in- 
juring or undermining their bargaining status 

(7) Proposals must be timed for the ap 
of the 


propriate stage negotiations 

(8) An 
should be asked only upon reaching a bona 
fide breaking point. It is in the 
deadline that 
place and collective bargaining starts 
tool 
conciliator adequately reflects the 
of the other party. It should never 
a relaxation of pressure 


extension of a. strike deadline 
proximity 


of a real negotiations take 


(9) The caucus is an effective only 
if the 
pressure 


be used as 
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(10) Recommendations across the board 
should be kept to a minimum except when 
negotiators are stalemated and want a com- 
promise or when a wide latitude is given the 
mediator to work with minor issues. 
aggressive function- 
negotiations might be 


(11) A positive and 
ing is necessary when 
ruined by misunderstandings or suspicions 


(12) A passive attitude is mandatory in 
cases where the parties are willing to reach 
an agreement, but need an effective line of 
communication, 


(13) The success of mediation is best ap- 
preciated not necessarily by the increase of 
cases handled every year, but by its prompt- 
ness, its accuracy and its effectiveness. In 
the same way that pupils are the best evalu- 
ators of their teachers, the willingness of the 
conflicting parties to resort to mediation at the 
proper moment, because they believe in it and 
accept it, is the best yardstick with which to 
measure the fruitfulness or failure of media- 
tion techniques. The logical consequence is 
an ever-increasing preventive work and a 
more genuine and productive industrial peace 


[The End] 





Some Reflections 


on the Role of Mediation 
By HIRAM R. CANCIO, Attorney General of Puerto Rico 


T IS A PLEASURE indeed, an 


and, 


honor for me to be among the members 
t your association here today, on the oc- 


casion of your eighth annual conference. 
Addressing a group of professional medi- 
ators, however, deprives me of one of the 
opportunities I like best—to expound on 
the virtues of mediation in the resolution 
of labor disputes. Mediation, as a means of 
assisting unions and management in arriv- 
agreement in their conflicting in- 
terests, is generally such an effective and 
well-established institution of the industrial 
relations system of the continental United 
States and Puerto Rico that I need not 
spend any time at all before you making a 
case for or against it. There is no need 
either to point out what we all know: that 
mediation is not always successful and that 
a strike may be called or prolonged despite 
it. Just the same, if the public is to be 
protected from injurious work stoppages, 
I am sure that we will all agree that the 
government must have more authority, 
means and procedures than the present 
mediation process permits. These we al- 
ready have in the interest of the public 
welfare, with the government acting, both 
at the federal and state levels. At the same 
time, public policy is firmly committed to 
the encouragement of free collective bar- 
gaining, the themselves 
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ing at 


whereby parties 


determine the terms and conditions of em 
ployment. 


Experience up to now has therefore been 
mixed; while the system on the whole has 
worked well, government intervention 1 
labor relations has been nonetheless on the 
increase. If the present can be at all used 
as a guide for predicting the future, it is 
likely that the government, in one way or 
another, will play a still greater role in the 
industrial relations field not because of any 
particular ideology or philosophy of gov 
ernment, but because of necessity and the 
many forces deep at work in our social 
fabric. 
considerable dis- 

intervention in 
among 


Fortunately, there is 
quiet as to government 
labor-management disputes, especially 
students of labor affairs. In the area of the 
so-called “emergency labor disputes,” many 
have expressed the feeling that the Presi- 
dent’s intervention under the emergency- 
strike provisions of the Taft-Hartley Act 
has not only been premature, but actually 
ineffective. Others, however, decry the re- 
luctance with the Presidency, for 
various reasons, has made use of those pro- 
It is quite possible that government 
intervention in may have 
complicated and even prolonged stoppages 
that otherwise might have been settled by 


which 


visions. 


some instances 
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the parties themselves; in others, it 
have averted or warded off 


and injury to the public welfare 


may 
serious harm 

\s is always the case in this area, some 
advocate a hands-off policy or, at the very 
least, as little intervention as 
Others would government the 
privilege of permitting parties the freedom 
to work things out for themselves, par- 
ticularly when a strike involves an essential 
product, commodity or service 


possible 
deny the 


In regard to the role of mediation, I am 
not so much concerned with industrial dis 
specific situations 
threaten the welfare of the 

fails and the parties 
submit to arbitration, 


which in 
actually do, 
public. If 
do not voluntarily 
kind of 


putes may, O1 


mediation 
governmental assistance at 
unavoidable If 
public opinion is articulate and strong and 
their 


some 


one stage or another ts 


the parties are sensitive to 


bilities to 


respons! 
that 
a mutually 
agreement through means and 


society, chances are they 
themselves will seek and arrive at 
satisfactory 
procedures available to them. This is likely 
to happen, also, in labor disputes in which 
the public is not 
sequences, but where there is a strong pre 
dilection for decision as 
public determination. Under 
| believe that 
and as it is practiced today, will 


work best and be fruitful 


subject to adverse con 


private against 
circum 
mediation, as we 


these 
stances, 
know it 
most 


nost likely 


that 
into in 


However—and for many 
permit me to 


this brief exposition- 


reasons 
time does not enter 
pressures for govern 
ment intervention are many and are in 
Many of these 
certainly extraneous to the 
lective bargaining relationship, but they 
W here 


mediation fails to 
vield its fruits 


creasing daily forces 


spurious o1 
they are 


present nonetheless 


play, often work 


and may not 


Willingly or 


today the 


not, we must admit that 
indeed become 
that 
bargaining 
pointed out, it 
many 
not-so-silent This 
that more often than not 
labor-management 


government has 


a partner—a very important one, for 


matter—in ollective 
relationship. As 


has become the third, silent- 


many ac 
has been 
and, in 
a negotiation, a partner 

, to a degree 
it is not just a two-way 
relationship anymore, if it 


At the 


level, 


ever was 
well as at the 
intervention that 


particularly in the so 


federal level as 


State pressures for 
ignored 
“vital” industries—have led 
intervene in labor 
considerations, 


cannot be 
called “key” or 
the government to 
political 


dis- 
putes, for among 


others. This has been the case even in in- 
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stances where the early governmental de 


cision was to not intervene 


Moreover—and what is. still 
many instances both 
either sought or forced intervention 
say, in 


worse in 
have 
Need 


calculations or 


one ofr parties 
these 
what the 
will do, or with which party it will side, be 
which determines 


less to cases 


expectations as to government 
comes an essential factor 
not only the tactics, but the 
acter ot the bargaining 


char 
Under 
these circunistances, I am sure you will agree 
that 
services- 


either 


wh rhe 


process 


media 
Why 
parties 1s pri 
into the 
party, o1 


with me mediation—the regular 


tion becomes inoperative 
both 

bringing 
third 


party 


Because one of! 
concerned with 
relationship a 


“the third 


marily 
bargaining 
should I say 


leg 


Since our legal system does not provide 


macl 


an elaborate governmental inery to 
deal with industrial disputes at their various 
stages and since formal or institutionalized 
government rule, de 
cried by all, the parties, on the other hand, 
this intervention unofficially or 


informally Phe itself 


intervention 1s, aS a 
may seek 
government may do 
with a situation whicl 
ignored. What is likely to hap 
that the executive and his 


government 


likewise when faced 


cannot be 
pen, then, ts 


aides or top officials may be 


force of circumstances the medi 
actually, the arbiters upon 


onflict 


come by 


ators or, whom 


the solution of the « rests 


To further stress my point, I believe that 


look labor 


by their nature are likely to, o1 


if we into those disputes whicl 
actually de 
generate political pressures, more often than 
will find that conciliation and media 
tion generally fails and that the 
of the dispute falls on the executive or other 
top government Similarly, 

go through the 
struments of public 
find that 


executive 


not we 


settlement 


otficials 
newspapers and 
opinion 

people in general 


and to the government 


tervention and the exercise of responsibl 


powers 
he key 

presentation is based ts a 

When a labor 


in turn generates, political pressures 


proposition on which my whol 


very simple one 
dispute is subjected to 

media 
tion often fails and its solutions 


passed on to top 


tends to be 


government officials. To 
become 


pro- 


analytical 


say the these disputes then 


difficult for 
cedures. 


more ordinary mediation 


The real problem—for 


purposes—lies, however, in ascertaining whicl 


disputes are really politically sensitive, for 


their proneness to government intervention 


so to speak, may vary not only from time 
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to time, but from state to state and from 
industry to industry, due to a multitude of 
factors. 

In Latin America, where labor-manage 
ment relations and the economies of most 
countries are regulated by highly central- 
ized governments to an extent unknown to 
us and where very elaborate machineries 
for the settlement of labor disputes are in 
existence, it may be found, for instance, 
that in some of the countries almost any 
work stoppage becomes political, and the 
parties—in spite of the machinery available 
to them—invariably seek presidential or 
ministerial support. In one Central-American 
country the statistics on strikes, in spite of 
the constitutiona! right to strike and to 
lock out, shows an almost absolute j 
apparent industrial peace. Work stoppages 
seldom occur there. You will find, however, 
that this is so in part because of the un- 
official intervention of the executive and 
the ministry of labor, not so much for 
economic as for political reasons. It should 
be noted that mediation, as known and 
practiced in Latin America, is an institution 
quite different from ours and hardly ever 
works out. Most disputes go to the top for 
settlement. In one country, where com- 
pulsory arbitration exists by law, the presi- 
dential office is quite often the final arbiter, 
for the parties on the whole are reluctant 
to accept the verdict of the labor tribunal 
as final. The countries to which I have re- 
ferred have, in fact, highly unstable govern- 
ments; almost all disputes of any consequence 
are, therefore, likely to become submerged 
in the political conflicts of the community. 
Consequently, the positions of the parties, 
as well as the settlements, tend to reflect 
the political alignments of the nations 
rather than economic valuations. In 
ing, I may add that collective bargaining, 


State ol 


pass- 


the way we conceive it, is almost nonexistent 
in Latin America. 


In Puerto Rico and the United States the 
situation is altogether a different one, but 
occasionally we serious ‘dis- 
putes which call for some kind of govern- 
ment intervention of the nature I have 
outlined, particularly in the so-called “key” 
or “sensitive” industries. At this very 
moment we have a vivid example. With 
the steel strike on and with the President's 
stand on inflation, in addition to the in- 
fluence which his may have on the 
negotiations, I dare predict that Federal 
Mediator Joseph F. Finnegan will have a 
very difficult time ahead of him in bringing 
the parties closer together. I would not be 
at all surprised if the decisive influence in 
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come across 


othce 


the settlement of the strike would come 
unofficially from the White House or from 
Secretary of Labor James P. Mitchell’s 
office. 

As you may gather, the apprehension 
just stated was expressed two weeks ago, 
as the wire services gave information on 
the deadlocked negotiations between the 
Steelworkers Union of America and the 
steel industry. The press releases that have 
come out since not only pretty nearly con- 
firm what I anticipated, but also illustrate 
or support my contention. 

A. H. Raskin, in his article “Steel: Key 
Role Looms for the White House,” in a 
Sunday edition of the New York Times 
during July (he subtitles it “Effects on 
Economy Likely to Stir Pressure for Ex 
ecutive Action”) had this to say: 


“The melancholy lesson of past 
strikes is that the national economy is 
usually obliged to yell ‘uncle’ before either 
the steel companies or the union. Uncle in 
this case always means ‘Uncle Sam’ in the 
form of the President of the United States, 
moving in to compel a settlement before 
the cut-off in production of the country’s 
most basic industrial metal brings mass un- 
employment to factory construction 
workers and pushes the 
into a disastrous tailspin.” 


steel 


and 


whole economy 


As to recent steel strikes, he pointed out 
the following: 


“The only big steel strike of the Eisen 
Administration was the five-week 
tie-up in 1956. At that time the White 
House avoided any public move but it 
supplied the decisive push for an accord 
through a behind-the-scenes ma- 
neuvers. The controlling consideration was 
the danger that extension of the tie-up 
might imperil the prosperity half of the 
‘peace and prosperity’ slogan on which the 
President was hoping to build his re-elec 


hower 


series ( f 


tion campaign.” 


He went on to say further 

“Secretary of Labor James P. Mitchell 
arranged a private meeting between David 
J. McDonald, president of the union, and 
the heads of the biggest steel companies 
When the companies refused to meet the 
settlement terms the union had in mind, 
a few telephone calls from George M 
Humphrey, then Secretary of the Treasury 
and now Chairman of National Steel, per- 
suaded them to go higher. The re- 
sulting contract brought the union the 
greatest gains in its history.” 


I still quote Mr. Raskin: 
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“In the present dispute, the President has 
been the dominating figure at the bargain 
ing table throughout, despite his repeated 
emphasis on the importance of ‘free 
lective bargaining’. His accent on the 
necessity for a wage settlement that would 
not force higher prices strengthened the 
companies in their resistance to any rise 
in total labor costs. Now the President is 
in a position to decide which side ‘wins’ 
the strike.” 


col- 


Mr. Raskin wound up his article: 
Mitchell, who has 
secret of his belief that the 
could grant a ‘modest’ wage 
raising prices, is gathering ‘facts’ that could 
be used by the President to help the union.” 

It seems to me, just as to Mr. Raskin, 
that the real question now in the dispute 
is as to “how soon, how forcefully and to 
what extent the White House will 

A week earlier, covering the steel strike, 
Time put into print the following: 


made no 
companies 
without 


“Secretary 


rise 


move.” 


“To try to bring pressure for a 
ment, David J. McDonald, 
1,250,000-members United Steelworkers un- 
ion, had slipped away last week from bar 
gaining sessions, flown to Pittsburgh for a 
private talk with Vice-President Nixon 
McDonald pleaded for government help to 
break the deadlock. He remembered the 
record 62\4¢, three-year wage package 
by the steelworkers in 1956 after Labor 
Secretary James Mitchell and Treasury 
Secretary George Humphrey pressured man 
agement, knew that this time both Nixon 
and Mitchell were anxious to see a no-strike 
settlement.” 


settle 
boss of the 


won 


Che strike, however, did break out. | 
the first full week of the strike, the Ad 
ministration, as the New York Times re 
ported, indicated that it was preparing for 
a more vigorous Secretary Mitchell 
announced that under an 1888 law em 
powering him “to investigate the causes 
of” and “facts relating to” labor disputes, 
he was moving formally into the contro- 
versy as the government’s fact finder and 
would “keep the President advised periodi 
cally.” That same week Joseph F. Finnegan, 
Director of the Federal Mediation and Con 
ciliation Service, after coming from a sepa 
both 


gloomy 


re le 


second 
and, stated 
all opti 


tace-to-lace 


with sides for a 
again emerged 
quite frankly, that he 


mistic as to 


rate meeting 
time, 
Was not at 
results of the 
negotiations between the parties. His state 
ment should not 


for, as I stated earlier, the political pres 


have surprised us at all 


sures under which the steel strike has taken 


nature as to render 


difficult 


place are of such a 


mediation extremely 
It might be contended that, in illustrating 


chosen the which 
thesis | would 


my point, I have case 
definitely supports my 
venture to remark, however, that the 
holds true, although ad 
mittedly not to the many 
other dispute 


has been 


same 
true or has been 
same extent, in 


instances in which a labor 


subjected to, or has generated, 


political pressures of any consequence, be 
it at the national level, at the state level or 
at the local level. However, to the extent 
to which these 
dispute, | am most convinced that 
deubt affect 


tion efforts adversely 


pressures may be present 
i any 
ordinary media- 


[The End] 


they will no 





The Gordian Knot of Democracy— 
Misguided Labor 


By JORGE BIRD FERNANDEZ, President, Chamber of Commerce of Puerto Rico 


: i HROUGHOUT my 20 years’ experience 

have active in 
that the 
more 


in business I also been 


civic associations. I have found out 


business of a businessman is much 


inclusive than the confines of his own pri 


ASMA Proceedings 


Most of the 
businessmen in 


vate business younger genera 
tion of Puerto 


also sharing this philosophy 


> 
Rico are 


One of the “businesses” which we have 


found to be of utmost importance in pre 
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serving our wonderful democratic form of 
government is the urgent necessity of en- 
lightening public opinion in making labor 


and industry meet on a level of mutual 
understanding. 

My subject, “The Gordian Knot of Democ- 
racy—Misguided Labor,” involves a symbol 
which I hope will help to present the views 
I hold on the labor issue. 


Gordius 

Gordius, King of Phrygia—the story runs 
—tied the neck yoke of his chariot to a pole 
such a tight knot that no one could 
The tradition was to the effect that 
would become mas 


with 
untie “it. 
whoever untied the knot 
ter of Asia. Young Alexander, later called 
Alexander the Great, heard this tale, and 
off to Phrygia he went to untie the knot. 
After a careful examination, he realized that 
he could not untie the knot with his fingers. 

Sut he was a resolute man. He drew his 
sword and cut off the knot. Alexander 
actually conquered the entire Persian Em- 
pire. Asia was his! 

Today, in our social fabric, we have a 
knot tighter than the Gordian knot. The 
disclosures made in the Jnterim Report of 
the Select Comnuttee of the Senate on Im 
proper Activities in the Labor and Manage- 
ment Field (better known as the McClellan 
Report) have aroused the conscience of the 
Free World. Although the improper activi- 
ties investigated concern only seven labor 
unions, these represent a total membership 
190 unions in the 
total membership 


of 2 million. There are 
United States, 


of 17 million, 


with a 


sut why do I point only to misguided 


labor as the answer to my question on 
the Gordian knot of democracy? The fatidi- 
cal knot many woven 
together by many hands—capital, manage- 
ment, labor and education. But we are 
here today in a /abor forum, and it is clear 
that the general civic neglect to defend on 
time our moral and political principles has 
produced its sorest spot in labor, to which 
attached. If I were 

answer to the 
have been 
were addressing 
Puerto 
“business’ 


consists of cords 


all of us are so vitally 
addressing educators, my 
Gordian question would 
guided education.” If I 
the chamber of commerce of 
my answer would 
political apathy.” 


have been 

The attitudes, behavior, stamina and in 
telligence of labor may determine whether 
or not the Free World is to survive. Labor 
—enlightened labor—can be our present-day 
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“mis- 


Ric A 


Alexander. The prize for untying the Gor- 
dian knot in Alexander’s time was to become 
the master of Asia. The prize now is to 
prevent Asia from becoming the master 
of the Free World. 


Constitution Ils Born 


Back in 1787, in Philadelphia, the Found- 
ing Fathers were busily engaged in the 
most significant business that political men 
have undertaken—drafting a Constitution 
designed to that political 
would not be concentrated in any one man, 
institution or segment, through an elaborate 
system of checks and balances. It is puzzling, 
however, that labor, as we see it today, was 
not mentioned at all in the Constitution. 
Neither was The Founding 
Fathers were thinking about the equality 
of rights and obligations of the citizens as 
Their economic occupations did 
warrant, at the time, especial 
In the colonial days 
with such abound 


assure powel 


agriculture. 


a whole. 
not seem to 
attention or treatment. 
of the Founding Fathers, 
ing resources alongside such thin popula- 
tions, any presentiment of the immense 
magnitude of labor problems would have 
like into the crystal ball. 


In point of fact, other than the creation 
of the Department of Commerce and Labor 
in 1903, and the setting up of the latter as an 
Department in 1913, 
little was done on behalf of labor in the 
United States by the federal government 
until 1933. We were going through a hor 
rible economic depression, with 14 million 
At this point the nation 
Franklin Delano 


been reading 


independent Labor 


men unemployed. 
turned to a new 


Roosevelt 


leader, 


was 
Deal 


Fearlessly and rapidly, Roosevelt 
pushing legislation to make his New 
possible. I admire Franklin Delano Roose 
velt for his efforts to give a fair new deal 
to labor. But it must not be forgotten that 
the essential, goal 
then was recovery from depression. While 
being fought, not even a 
the Founding Fathers could 


and almost exclusive, 


the crisis was 
remembrance of 
be entertained. 

The National Labor Relations Act of 1935 
—better known as the Wagner Act—estab 
lished the rights of the workers to organize 
unions, and compelled employers to accept 
bargaining without interference 
This gave labor iron muscles 
The Labor 
1947- better 
Act—was an 
checks and 


collective 
or restraint. 
and created a one-sided balance. 
Management Relations Act of 
Taft-Hartley 

back the 


known as the 
attempt to bring 
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balances of power of the Founding Fathers, 
but 12 years had been fully enjoyed by 
worship power—and power is 


those who 


not easily surrendered 


Gordian Knot 


I think we all agree that 
collective bargaining have been, and should 
be, the seasoned fruit of democracy. Why 
did unions come 
mito 


unions and 


collective bargaining 
According to Joel Seidman* 
they were effective tools “ 


and 
existence ? 
to force manage 
ment to consider the rights of its employees 
with 
profitability.” 


considerations of efficiency and 


They 


along 
were to provide “a 
counterpower to the 


Also, 


exercise of arbitrary 


power of manage 
built by 
power by 


ment.” “unions were revolts 
against the 


employers.” 


Democracy recognized unionism as a legiti 


mate and nourished it at its breast 


This 


danger in these crucial days. But 


son, 
imminent 
its plight 
is the plight of democracy, simply because 


creature, however, is in 


labor, in the present world, cuts across 


layers of society It is no 


It is the 


the various 


longer a segment core of democ 
If misguided, the collapse of democ 
With its downfall, 
our cherished conquests in living standards 
and in political and religious freedoms would 


It is wonderful to observe the 


racy 


racy 1S sure to come 


also vanish 


gigantic gains of labor in so short a time 


But if 
thrown 


misused, are they not going to be 


aWway 
Last year I visited Russia. I saw witl 
my own eyes thie 


work 


rapid advances toward the 


a 
way in which labor is 
there | l 


devoted to overt witnessed 


thei American 
which we 
attained by working hard. Labor goes hand 
in hand with a 


political cult and an all-powerful dictatorial 


economic standards peacefully 


‘ 


fanatical devotion to a 


government. The government’s task is made 
relatively easy because oldtimers remember 
With 
tions prevailing in the 
that 
on the go, 
child who suddenly 


horror the disastrous economic condi 


Russia of the Czars; 


was not so long ago. People are now 
feeling as does 


finds himself the 


having the same 
a poor 
owner of a toy electric train Everyone is 
and the attitude of fewer and 


and 


working hard, 


working hours and more more 


that we all 


fewer 


pay does not prevail I believe 


chairman of the Social 
University of Chicago 
He delivered three lectures at Cornell Univer- 
sity under the auspices of the New York State 
School of Industrial and Labor Relations dur- 
ing April, 1957 The conferences were pub 


ASMA Proceedings 


Dr. Seidman is 
Sciences Staff of the 


the need to preserve our form of 
government. We all believe in an economy 
of real high wages but this may be achieved 
through productivity. We are 
all consumers, and do not want to be caught 
in the trap of inflation with apparent high 
wages and actual skyrocketing prices for all 


agree on 


only higher 


keep on 
that I do 
United 
places anything 


th goods we buy However, | 
traveling, 


not find in 


and I am 
Puerto 


many 


Sorry to say 
Rico or in the 


States or in other 


that could be compared with the dedication 
that | 
their work is productive and brings them 
happiness I don’t know. Of course, 
l 


to work saw in Russia. Whether 


again I 
ope that we all realize that the price being 
paid by them in terms of liberty and free 
dom for 
high. Still, we have at 


conquests. 


their economic achievement is too 


stake our precious 


somewhere in oul 
tough job 
reflection 


Something is wrong 
country, 
ahead of us It is 


and we have a really 


time fot and 
Industry, 
ernment h » to get closer. I have 


dealt in 


for readjustment labor and gov 


person 


ally labor negotiations in my ow! 


private business. I have not yet lost faitl 
h 


in the labor leaders with whom I ave 


negotiated. But presenting an honest picture 
involves conveying to you the sad personal 
hearing, during ne 


follows [s 


experience ot gotiations 


argumetlts as represent my 
rking men. I want more pay for them 


Your 


not mine 


financial problems are your worry, 
Chis sh rtsighted 
guidance is one of the toughest 
| should be cut It 1s completely 
} }yy 


type of mis 


cords ot 
the knot an 


unrealistic My business 


“advantageous” de Wages, vaca 


fringe benefits, if beyond reasor 


and 


1d cause unem 


t, will crush business 


plovme nt < istration he small leader 
management” 


When the 


does not cat “Incompetent 
will be 


guid 


explanation 
called 
buying 


r’s attention 


American consumers are 


eign cars, more foreign steel and more 


cement because the public consumer 


prevailing in tl 


high 


States market, the 


not pay the 
United 


price 
small leader will 


feel that something is wrong with the tariff 
talks about the 
1 


wrought by the cost-spiral inflation 


If somebody ravages being 


increased 


(Continued on page 730) 


lished as a pamphlet entitled Democracy in the 
Labor Movement, from which we have draw 

several quotations He is a close student of 
repute of American trade unionism, having 


published various books on labor subjects 
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Arbitration 





Developments 








Union Security—Membership 


Were jobs in an industrial relations de- 
partment excluded from the unit? 


A motion picture company and an office 
employees union agreed to submit to arbi- 
tration in order to determine whether four 
jobs in the industrial relations department 
of the company were included within o1 
excluded from the collective bargaining 
unit represented by the union. It was held 
that only the job which fulfilled specific 
requirements was excluded, while the others 
were included in the unit 


The company took the position that the 
four disputed jobs were excluded from the 
bargaining unit on the following grounds: 


First, there was a long-standing agree- 
ment of the parties to exclude all jobs in 
the industrial department. The 
four jobs had been newly created as part 
of a reorganization and expansion of the 
department. In large part they encom- 
passed duties previously carried out in ex- 
cluded jobs in the department and required 
the performance of duties on an_ inter- 


relations 


changeable basis with other jobs in the 
department whose exclusion the union had 
not challenged. The four disputed jobs met 
the test of confidentiality laid down by the 
NLRB as a basis for exclusion. 

Second, the jobs which were at issue were 
A of the collective 


They involved the 


excluded under Exhibit 
bargaining agreement 
secre- 


performance of duties of “personal 


taries to those persons who perform 


executive, administrative, or supervisory 
functions tor a substantial portion of their 
working who have the right to 
hire or fire, or who have the right to recom- 
mend with respect thereto and whose recom- 


followed.” The 


time, or 


mendations are 
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generally 


NLRB certification of the bargaining unit 
had not precluded an agreement of the 
parties to exclude employees in the indus- 
trial relations department. 

Third, evidence concerning the negotiations 
that preceded arbitration was inadmissible 
and should have received no consideration. 
The posting of some of the disputed jobs 
and their reporting on the on-and-off pay- 
roll had no bearing upon whether they 
should be excluded from the unit 


Fourth, an arbitration award in a dispute 
between the union and another company 
should have been weight since 
both the issues presented and the definition 
of the bargaining unit differed from those 
in the instant dispute. 

The union said that the four disputed 
jobs were included in the bargaining unit 
on the following grounds: 


given no 


First, the union denied the existence of 
a blanket agreement, express or implied, or 
of a general practice to exclude all em- 
ployees in the industrial relations depart- 
ment. Those jobs which had been excluded 
that the 


secretaries 


had been omitted on the basis 


employees acted as “personal 
performing confidential work for the 
executives in the Industrial Relations De- 
partment.” 


Exhibit A, which defines the 
bargaining unit, provided no basis for ex- 
cluding any of the disputed jobs. None of 


the persons performing those jobs acted as 


Second, 


personal secretaries to the officials specified 
in Exhibit A, nor did they hire or fire or 
recommend with respect thereto. 

Third, there was no basis for exclusion 
either in the NLRA or the decisions of 
the NLRB. The statute did not require that 
the excluded jobs be exempted from the 
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contention that all emnilnwveec 


at the danart. 








bargaining unit. The Board’s policy of 
excluding certain types of confidential em- 
ployees was not applicable to the jobs in 
dispute. 

Fourth, in the negotiations that preceded 
the present arbitration, the company tenta- 
tively agreed to place one of the jobs within 
the bargaining unit. Further, by posting 
three of the jobs and by listing them on 
the on-and-off payroll reports the company 
complied with the bargaining agreement 
and thereby conceded that the jobs were 
within the unit. 


Finally, the arbitration award which was 
cited involved the same issue as that in the 
instant dispute. 


The scope of the agreement was defined 
in the agreement as follows 


“This agreement shall be applicable to 
all ‘office employees’ in the employ of the 
Producer at its Los Angeles County Studio 

The term, ‘office employees’, shal] be 
deemed to mean those persons in the bar- 
forth in Exhibit ‘A’.” 


gaining unit. set 


Exhibit A 
“Office, clerical, secretarial, and account 
ing employees, office and tabulating ma 
chine operators, switchboard operators and 


stated: 


messengers, rendering services at the Los 
Angeles County studios 
casting clerks, excluding, however, casting 


director # 


including 
directors and assistant casting 

outside attached to the 
tation department, script clerks and labora 
tory shipping clerks, personal secretaries to 


messengers transpor 


officers of the corporation, personal secre 
taries to the following officials: The execu- 
tive head of the studio, the studio manager, 
the comptroller, the executive head in charge 
of the studio, the 
in charge of the shorts studio, and execu- 


cartoon executive head 
tive producers who participate with other 
executives in the framing of general studio 
policies, those persons who perform execu- 
tive, administrative, or supervisory functions 
for a substantial portion of their working 
time, or who have the right to hire or fire, 
or who have the right to recommend with 
respect thereto and whose recommendations 
are generally followed.” 

Irving Bernstein was the arbitrator in 
this case. In reference to the objections of 
both parties to the admissibility of certain 
evidence, he said: 

“The first with 
evidence, both oral and documentary, con- 


exception is concerned 


cerning the negotiations over the four dis- 
puted jobs that preceded this arbitration, of 


Arbitration 





which the Union has made much. The 
ruling is that this evidence is inadmissible. 
This bargaining in effect constituted griev 
ance negotiation for the purpose of reaching 
a settlement. All that 
healthy collective bargaining can exist only 
when most disputes are resolved by the 
parties themselves in the steps of the griev 
ance procedure that precede the arbitration 
This can occur only when the company and 


authorities agree 


the union feel free to make offers and 
counter-offers for settlement without the 
fear that such offers will later be used 
against them in an arbitration. An arbitra 
tor who gave weight to evidence of this 
sort would undermine the grievance pro 
cedure. 


“The second exception concerns the arbi 
[another case] 
holding this 
however, re- 


tration award in 
There are no grounds for 
award inadmissible. It will, 
ceive no weight in this decision. There are 
sufficiently weighty reasons for making an 
[instant] agreement 
somewhat 


award under the 
without looking 
different agreement for precedent.” 


to another and 


Stating that the bargaining relationship 
between the parties stemmed from an NLRB 


certification, Mr. Bernstein said 


certification did not exclude as 
Labor Relations Department, if 
by that 1940. Em 
ployees in the Department would have had 
to qualify for exemption within the excluded 
Here the origi 
ambiguity 


“This 
such the 
existed 


one name in 


classes of the certification 
nal 1940 


which has 


language created an 


persisted to the present day 


Did its final section exclude persons who 
themselves performed exectitive, adminis 
trative, and supervisory duties as well as 


those with the right to hire and fire; of 
did it exclude their personal secretaries; 
or did it exclude both the executives, et 


? 


and their personal secretaries 

The 
agreement, said 

“Exhibit ‘A’ 
gaining agreement is virtually identical witl 
the original NLRB certification of 1940 
Unfortunately, it ambiguity 
noted 
contract 


arbitrator, after quoting from the 


of the current collective bar 


contains the 
above. In the face of ambiguous 
practice of the pat 
ties becomes decisive. Labor 
Relations Department is concerned the prac 
is clear. Both performing 
administrative, 
those with the 


language the 
Insofar as the 
tice 1S persons 
executive, and 
functions and 
and fire as well as their personal secretaries 
from the unit 
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supervisory 


right to hire 


have be en excluded 











Disputes between labor and man- 
agement must be settled by collec- 
tive bargaining between the parties. 
It is only when the national safety 
and health are imperiled that Fed- 
eral law should be invoked. 
—President Eisenhower 





Exhibit ‘A’, therefore, must be interpreted 
to exclude both groups.” 

Concerning the company’s contention that 
an agreement existed which excluded all 
office employees in the industrial relations 
department from the bargaining unit, the 
arbitrator said: 

“There was no agreement of the parties 
to extend a blanket exclusion to all office 
employees in the Labor Relations Depart- 
ment. There is no written document estab- 
lishing such an agreement and the Union's 
categorical denial that it ever agreed to a 
blanket exemption orally must be accepted. 
Hence the language of Exhibit ‘A’ governs 
and . . it is silent with respect to the 
Labor Relations Department as such.” 

Mr. Bernstein found that the exclusions 
in the industrial relations department had 
been made case-by-case. In 1958, the labor 
relations department’s name was changed 
to the industrial relations department and 
the function of the department was changed 
from just dealing with labor relations to 
dealing with labor relations and personnel 
management. In analyzing the job func- 
tions of the four disputed jobs, Mr. Bern- 
stein discovered that only involved 
more than ordinary office work, since the 
person holding that position had some 
hiring and firing authority and in addition 
took dictation from the two top executives 
in the department. 


one 


The arbitrator also pointed out that the 
other three employees in the disputed jobs 
had been transferred from another depart- 
ment in the bargaining unit after the com- 
pany had posted the jobs. He said: “By 
posting and by notitying the Union of these 
transfers, the Company acted in compliance 
with the collective bargaining agreement 
on the assumption that the three jobs in 
Industrial Relations were in the unit.” 
Mr. Bernstein also said that the fourth job 
had not been posted, the person holding that 
position was not a transfer and that her 
name had not been listed on the on-and-off 
payroll. 

Discussing the stress placed on confiden- 
tiality by both and the company’s 
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sides 


contention that all employees of the depart- 
ment would have access to confidential in- 
formation, Mr. Bernstein said that the NLRB 
“in effect, makes the distinction between 
labor relations and personnel management. 
Many types of information may be ‘con- 


fidential’. But for the purpose of exclusion 
from a bargaining unit that information 
must relate to labor relations. The fact 


that the disputed employees have access to 
other employees’ personnel records is of no 
consequence. The Union, in fact, represents 
another person at the studio who has access 
to far more ‘confidential’ information. But, 
again, it is unrelated to labor relations 
Under the NLRB definition none of the 
disputed jobs are excludable by the test of 
confidentiality, since none of these four per 
sons assist or act in a confidential capacity 
to those who formulate, determine, and ef- 
fectuate policies in the field of labor relations 


“But the present dispute is not before the 
Board. It arises under the parties’ collec- 
tive bargaining agreement and its definition 
of bargaining unit. Exhibit ‘A’ supplies 
three classes of exclusions: (1) persona! 
secretaries; (2) those who perform execu 
tive, administrative, and func 
tions; (3) those who have the right to hire or 
fire, or recommend with respect thereto 


supervisory 


[three of the] jobs do not fall in 
any of these classes. They are not personal 
secretaries. The Department of Labor’s 
Dictionary of Occupational Titles defines a 
personal secretary as ‘a secretary who per- 
forms clerical and minor executive duties 
of a personal or private nature’. These three 
jobs, clearly, do not fall within this defini 
tion. At the time of:the hearing, in fact, 
none of them even involved taking dicta- 
tion. As routine office jobs, they obviously 
do not entail the performance of executive, 
administrative, or supervisory functions 
Similarly, they do not involve the right to 
hire or fire. 

“ . . [one] job, however, meets the tests 
While it could hardly be described as that 
of a personal secretary, it has an element 
of that capacity in that [the employee] 
takes dictation from the key executives in 
the Department, some of which might have 
Again, while the 
job cannot be considered as primarily super 


involved labor relations. 
visory, it has a supervisory aspect. 

Far more important than either, however, 
is the last. Within the 
collective bargaining agreements, 
has the right to hire. 
significant discretion under both the studio 
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limitations of the 
[she] 


She can exercise a 








and industry preference rosters and is some 
times permitted to go beyond them. ‘ 

Therefore, Mr. Bernstein’s was 
that one job was excluded from the bar- 
gaining unit and the other three were 
included within the unit. 


award 


Discharge—Retirement 


Is attainment of age 60 enough to 
disqualify a pilot from employment? 


An airline notified a pilot that he would 
have to retire when he reached the age of 
60. The union claimed that this was a viola- 
tion of their agreement in that the man was 
being discharged without catse 


A five-man board heard this grievance 
with Carl R. Schedler as impartial chair- 
man. Mr. Schedler said that “it would be 
necessary to establish that compulsory 
retirement can be a proper cause [for dis- 


charge] under this Agreement. I find it 
cannot.” 

He added 

“Since it appears the parties intend and 


lesire to also litigate whether in fact safety 


considerations require the compulsory re- 
tirement of all pilots at age 60, the question 
becomes whether it is just and reasonable 
to presume that no pilot should be allowed 


to perform as a pilot after age 60. 


there is no testimonial basis and 
no ‘fact of life’ of which we could be ex 
pected to take a kind of ‘judicial notice’ that 
supports the view that it is unsafe to let a 
pilot perform after the age of 60. This is 
not to say that there is not some age—say 
90—when we would take judicial notice of 
physical impairment beyond ail reason. It 
is enough to Say that the evidence here does 
not support the theory that attainment of 
age 60 is in itself enough to disqualify a pilot 
“Therefore, I do not think that enforced 
retirement at age 60 can be a proper caus¢ 
for discharge as applied to the instant dis- 
pute, and the grievance will be sustained.” 
The carrier designees on the board issued 
a dissent from Mr. Schedler’s written opin 
ion in which they stated that there 
considerable evidence to support the airline’s 
view that pilots should be retired at 60 years 
of age. They said: “The company submitted 


Was 


twenty-one exhibits; it supported all of them 
in the course of the hearing, and particularly 
those which related to medical 
illustrating the attrition and 
capacity resultant from increasing age 


The 


evidence 
physical in 
These 
uncontroverted first 


data were 


Arbitration 


two points of the company’s three-pronged 
argument matter of law and 
support the company’s position. The third 
point, which justifies retirement as_ the 
proper cause and in the public interest, was 
fortified by uncontroverted and 
testimony. The majority opinion is in 
error <s 


stand as a 


evidence 


Wages and Payments— 
Christmas Bonus 

Was a bonus a working condition or 

a gift? 

Over a number of 
ceptions, a company had paid annual Christ 
mas employees. After a 
drastic change was made in the amounts oft 


years, with a few ex 


bonuses to its 


the bonus, a grievance was filed 

Clair V. Duff was the arbitrator and dis 
cussed a number of arbitration awards which 
had been cited by the parties 

“The thread of 
through the decisions reveals some 
cant from ou: 
analysis that these cases are not determined 
on different principles, but 
different facts involved in 

“The indicate that 
facts definitely that 
cash bonus has become, in fact, an integral 


reasoning which runs 
signin 
principles, We conclude 
solely on the 
each 


decisions where the 


indicate payment of a 


part of the compensation structure, and the 
Contract contains a pertinent ‘past practices 


or benefit’ provision, the bonus, impliedly, 
] 


has been considered by the parties as a 


part of the total wage bargain which cannot, 
of course, be changed without negotiation 
and agreement of the parties to the Contract 
The only significant difficulty, and it is con 
siderable in this case, is to analyze the fact 
situation presented and apply this principle 


In concluding, the arbitrator said 


“If Arbitrators construe all year-end pay 
ments, whether or not the factual situatior 


justified such a decision, as necessarily a part 


of the wage bargain, solely because they 
have been made for a substantial numbe: 
of years, any genuine Christmas gifts t 


employees will be virtually eliminated 

‘An overzealous application of the past 
practices doctrine could make all employers 
extremely cautious and unwilling to extend 
gratuitous lest 
incorporated as part 
resultant 


to employees any benefits, 
they be automatically 
of the total 


potential financial burdens which might be 


wage bargain Phe 
placed on Companys when prosperous years 
were followed by poor 
would deter generosity 


business conditions 
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“Such payments, whether motivated by 
religious beliefs, altruism, or a realization 
that contented employees are more produc- 
tive, are mutually advantageous to the Com- 
pany and its employees. We are not aware 
of any reality of the industrial world which, 
under the facts of this requires or 
permits an Award other than we have set 
forth hereafter. 


case, 


“The Grievance is dismissed.” 


Withdrawal from Arbitration 


Unilateral withdrawal is not permitted 

after commencement of the hearing. 

A grievance was filed stating that a com- 
pany had unjustifiably discharged an em- 
ployee. The company responded by saying 
that the man had, instead been duly retired 
3urton B. Turkus, the arbitrator, upheld 
the company. 

Commenting on one aspect of this case, 
Mr. Turkus said that “At the conclusion of 
the presentation of the Company’s proof at 
the hearing of the arbitration . . . the 
Union requested and secured an adjourn- 
ment to check upon the Company’s proof 
of the Union’s acceptance of the Retire- 
ment Plan Subsequent thereto, 

the undersigned [Mr. Turkus] was 
advised by the Union that after having made 
such check it desired to withdraw the case 
arbitration. The 
ever, was also advised by the Company 
that it objected to the withdrawal and that 
the Company desired a determination of the 
dispute by the arbitrator.” Concerning this, 
Mr. Turkus said: “At this stage of an arbi- 
tration, neither party may unilaterally with- 
draw the grievance or dispute from arbitration. 
Absent 
such consent after the commencement of the 


from undersigned, how- 


To do so, requires mutual consent. 


arbitration hearing, the controversy must 


be concluded by award.” 


Discharge—Disloyalty 


Were employees justifiably discharged 
for refusing to ‘inform’ on fellow em- 
ployees? 

A radio was missing from a ship in dry- 
dock. Eleven or 12 laborers were questioned 
about the missing radio, all but two of 
whom said that they knew nothing about 
the incident. These two men said that they 
had an idea who took the radio, but could 
not say for sure. Later the radio was found 
in one of the trash containers which had 
been removed from the ship, but it was 
never determined how the radio got there. 
The company discharged the two men for 
violation of the company rule on disloyalty. 

Harold T. Dworet, the arbitrator in this 
case, said that this “seems like a reach for 
the last piece of driftwood.” He stated that 
“There has evidence convincing 
in any way that [the discharged em- 
ployees] had anything to do with the re- 
moval of the radio from its 
ship, nor did the Company charge either 
of them with its theft. If there had 
been any conclusive evidence that either 
or both of these men had anything 
to do with the misappropriation of the radio 
or its removal from the ship without au- 
thorization, that would have been justifiable 


been no 


room on the 


cause for discharge.” 

Mr. Dworet further said that “It can well 
be understood that men who had nothing 
to do with the theft of an article might be 
reluctant to say anything about it even if 
they had seen it after it was allegedly 
stolen or misappropriated. Since no 
charges of theft were brought against these 
men, they should have received no more 
than a reprimand or'lecture about what the 
Company considered loyalty and disloyalty.” 

Therefore, Mr. Dworet ordered the men 
returned to work with all seniority rights 
and pay lost for the time when work was 
available for assignment to them. 
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wages unrelated to productiveness increase 
prices to consumers—to the point that we 
have a 45-cent dollar today, he will not under- 
stand. Economists and accountants are but 
higher-paid hirelings of employers, and their 
documents are just pretty papers. 

These problems would seem indeed im- 
posing to the individual. But democracy 
again gives us a clue. Let us get closer in 
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the democratic way. Still we have a ma- 
jority of conscientious labor leaders who 
can understand the position of the public 
consumers and the employer and who can 
realize the freedoms and actual conquests 
which are at stake. Let us pull up by the 
roots irrational attitudes and irrational claims. 
Let us enter a new era in labor bargaining. 


[The End] 
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Meetings of Labor Men 


International Labor Organization Dinner. 
—A commemorative dinner celebrating the 
fortieth anniversary of the International 
Labor Organization and the twenty-fifth 
anniversary of United States membership in 
this agency will be held at the Hotel Statler- 
Hilton in Washington, D. C., on Wednesday 


evening, October 7. 


Joining Secretary of Labor James P 


Mitchell in sponsoring the dinner are Secre- 
tary of Commerce Frederick H. Mueller 
and Under Secretary of State Robert Mur- 
phy. Prominent leaders from labor, man- 


agement and other nongovernmental groups 


will participate 


Commerce and Industry Association of 
New York, Inc.—The association will spon- 
sor a workshop on “Appraising Employee 
Performance” on Tuesday, October 6, at the 
association’s library in New York City. The 
workshop is designed, to give a total per 
two systems of appraisal and 
administration of a per 


spective ot 
will analyze the 
formance appraisal system. 

The 


on “Reducing 


also hold a forum 
Costs of Workmen’s Com- 
Hotel Statler-Hilton in 
Tuesday, October 20, 
forum is 


association will 


pensation” at the 
New York City on 
1959. One of the purposes of the 
“to help 
this highly expensive area.” 


find cost-cutting methods in 


For further information on the workshop 
and the forum, contact the Commerce and 
Association of New York, Inc., 99 


ork 7, New York 


Industry 
Church Street, New ¥ 


Cornell Off-Campus Conference.—‘ Third 


Parties in Labor Relations” will be the sub 
ject of a Cornell Off-Campus Conference 
sponsored by the New York State School 
ot Industrial and Labor Relations in co 


Rank and File 


operation with the Albany district office ot 


the New York State Board of Mediation 
Planned for industrial relations directors 
and union representatives, the conference 
will be held at the Sheraton-Ten-Eyck 


York, on October 9 
rhe session will be Andrew \ 
Clements, Ralph Kharas, Henry A. Lands 
berger, Jean T. McKelvey and 
Moskowitz. For information, 

Capital District Extension Office, 
State School of Industrial and 
lations, Cornell University, 11 

Street, Albany 7, New York 


Hotel in Albany, New 


leaders 


George 
write the 
New York 
Labor Re 


North Pearl 


Georgetown University Law Center.—A 
two-day institute on the new labor bill will 
be held at the Georgetown University Law 
Washington, D. C., on October 
Among the speakers will be 

Edward J. Hickey, Martin 


Re illy, Charle S Ryat 


Center in 
30 and 31 
Guy Farmer, 
O’Donoghue, Gerard 
Sherman. For further 
Frank J 
Graduate School of Law, Georgetown Uni 


Washington 1, D. C 


and Louis informa 


tion, writ Dugan, Dean of the 


versity Law Center, 


Federal Labor Legislation 


After a long and bitter fight Congress 
has come up with a new labor law. 


relations is that 


labor 
] 


law. It was signed by 


The big news in 
we have a new labor 


the President on September 14 


Staging a last-of-the-ninth rally, the Ad 


ministration called up a couple of pincl 
hitters—Landrum and_ Griffin—and_ they 
knocked the bali out of the park 


Phillip M. Landrum is a representative 
from the Ninth District of Georgia \ 
Democrat and a lawyer, he was first elected 
EKighty-third Congress and re-elected 
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to the 








to the Eighty-fourth and Eighty-sixth Con- 
gresses. Robert P. Griffin is a representa- 
tive from the Ninth District of Michigan. 
A Republican and a member of the Eighty- 
fifth and Eighty-sixth Congresses, he also 
is a lawyer. Both men are members of the 
House Committee on Education and Labor. 

Early in the present Congress, Senator 
John F. Kennedy introduced S. 505, which 
he called a stronger and clearer bill than 
the one he had introduced in the previous 
Congress. But this new bill soon ran into 
trouble in the Senate Labor Committee. So 
many changes were made that a new bill, 
S. 1555, was introduced. Later, 35 technical 
amendments were tacked on to this bill, and 
in April of this year the Senate passed the 
bill as amended by a vote of 90-1. 

In the meantime, the House Labor Com- 
mittee had been holding its own hearings 
on labor reform legislation, and the com- 
mittee reported H. R. 8342, popularly known 
as the Elliott bill. It was short-lived, how- 
ever, because in July Representatives Lan- 
drum and Griffin introduced their bills, 
H. R. 8400 and H. R. 8401. To produce, 
from these various bills, a measure likely 
of passage, the House resolved itself into 
the Committee of the Whole House. Here 
the text of the Landrum-Griffin bill was 
substituted for the text of the Elliott bill, 
and then a day later, the text of the Lan- 
drum-Griffin | bill substituted for the 
supposedly clear bill, S. 1555. This substi- 
tuted bill passe under the Senate 
number to permit a conference with the 
Senate, and what came out is more Landrum- 
Griffin than Kennedy-Ervin. In his article 
at page 675, Sar A. Levitan tells you why. 


Was 


Was 


HE NEW LAW provides for a bill of 
rights for rank-and-file members. Here 
is the text for that part of the law: 


“Bill of Rights 
“Equal Rights 


“Sec. 101. (a)(1) Every member of a 
labor organization shall have equal rights 
and privileges within such organization to 
nominate candidates, to vote in elections or 
referendums of the labor organization, to 
attend membership meetings, and to par- 
ticipate in the deliberations and voting upon 
the business of such meetings, subject to 
reasonable rules and regulations in such 
organization’s constitution and bylaws 


“Freedom of Speech and Assembly 
“(2) Every member of any labor organ- 


ization shall have the right to meet and 
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‘ . labor's position was under- 
mined by a few reckless leaders who 
stubbornly refused to read the hand- 
writing on the wall. 

—Senator Robert C. Byrd 





assemble freely with other members; and 
to express any views, arguments, or opin- 
ions; and to express at meetings of the 
labor organization his views, upon candi 
dates in an election of the labor organiza- 
tion or upon any business properly before 
the meeting, subject to the organization’s 
established and reasonable rules pertaining 
to the conduct of meetings: Provided, That 
nothing herein shall be construed to im- 
pair the right of a labor organization to 
adopt and enforce reasonable rules as to 
the responsibility of every member toward 
the organization as an institution and to his 
refraining trom conduct that would inter- 
fere with its performance of its 
contractual obligations 


legal or 


“Dues, Initiation Fees, and Assessments 

“(3) Except in the case of a federation 
of national or international labor organiza- 
tions, the rates of dues and initiation fees 
payable by members of any labor organiza- 
tion in effect on the date of enactment of 
this Act shall not be and no 
general or special assessment shall be levied 


increased, 


upon such members, except— 


“(A) in of a local labor organ 
ization, (1) by majority vote by secret bal 


lot of the members in good standing voting 


the case 


at a general or special membership meeting, 
after notice of the intention to 
vote upon such question, or (ii) by major 
ity vote of the members in good standing 


reasonable 


voting in a membership referendum con- 
ducted by secret ballot; or 


“(B) in the case of a labor organization, 
other than a local labor organization or a 
federation of national or international labor 
organizations, (i) by majority vote of the 
delegates voting at a regular convention, 01 
at a special convention of such labor organ- 
ization held upon not less than thirty days’ 
written notice to the principal office of each 
local or constituent labor organization en- 
titled to such (ii) by majority 
vote of the members in good standing otf 
such labor organization voting in a mem- 
bership referendum conducted by secret ballot, 
or (iii) by majority vote of the members 
of the executive board or similar governing 


notice, or 
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body of such labor organization, pursuant 
to express authority contained in the consti- 
tution and bylaws of such labor organiza- 
tion: Provided, That such action on the 
part of the executive board or similar gov- 
erning body shall be effective only until 
the next regular convention of such labor 
organization. 


“Protection of the Right to Sue 

“(4) No labor organization shall limit the 
right of any member thereof to institute an 
action in any court, or in a proceeding be- 
fore any administrative agency, irrespective 
of whether or not the labor organization 
or its officers are named as defendants or 
respondents in such action or proceeding, 
or the right of any member of a labor 
organization to appear as a witness in any 
judicial, administrative, or legislative pro- 
ceeding, or to petition any legislature or to 
communicate with any legislator: Provided, 
That any such member may be required to 
exhaust reasonable hearing procedures (but 
not to exceed a four-month lapse of time) 
within such organization, before instituting 
legal or administrative proceedings against 
such organizations or any officer thereof: 
And provided further, That no interested 
employer or employer association shall di- 
rectly or indirectly finance, encourage, or 
participate in, such 
action, proceeding, appearance, or 


except aS a party, any 


petition. 


“Safeguards 
Against Improper Disciplinary Action 


“(5) No member of any labor organiza- 
tion may be fined, suspended, expelled, o1 
otherwise disciplined except for nonpay- 
ment of dues by such organization or by 
any officer thereof unless such member has 
been (A) served with written specific charges ; 
(B) given a reasonable time to prepare his 
defense; (C) afforded a full and fair hearing 


[Inconsistent Provisions of Union Consti 
tutions and Bylaws Inoperative | 


“(b) Any constitution 
and bylaws of any labor organization which 
with the provisions of this 


of no force or effect 


provision of the 


is inconsistent 
section shall be 


“Civil Enforcement 


“Sec. 102. Any person whose rights se 
cured by the provisions of this title have 
been infringed by any violation of this title 
may bring a civil action in a district court 
of the United States for such relief (includ- 
ing injunctions) as may be appropriate. 
Any such action against a labor organiza 
tion shall be brought in the district court of 
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the United States for the district where the 
alleged violation occurred, or where the 
principal office of such labor organization is 
located. 
“Retention of Existing Rights 

“Sec. 103. Nothing contained in this title 
shall limit the rights and remedies of any 
member of a labor organization under any 
State or Federal law or before any court 
yr Other tribunal, or under the constitution 
and bylaws of any labor organization. 


“Right to Copies of Collective 
Bargaining Agreements 

104. It shall be the duty of the 
secretary or corresponding principal officer 
of each labor organization, in the case of a 
local labor organization, to forward a copy 
of each collective bargaining agreement made 
by such labor with any em 
ployer to any employee who requests such 


“Sec. 


organization 


a copy and whose rights as such employes 
are directly affected by such agreement, and 
in the labor other 
than a local labor organization, to forward 


case of a organization 


a copy of any such agreement to each con 
stituent unit which 
affected by such agreement; and such officer 
shall maintain at the principal office of the 
labor organization of which he is an officer 


has members directly 


copies of any such agreement made or re- 
ceived by labor which 
copies shall be available for inspection by 


such organization, 


any member or by any employee whos 
rights are affected by such agreement, The 


provisions of section 210 shall be applicable 


in the enforcement of this section 
“Information as to Act 
“Sec. 105. Every labor organization shall 
inform its members concerning the provi 
sions of this Act.” 
recognition picketing and 


| OYCOTTS, 
hot cargo contracts are restricted unde1 
the new law, with exceptions for the con 


struction, and apparel and clothing indus 


tries. The text of the amendment to Section 
8(b)(4) of the National Labor Relations 
Act, as amended, follows 
“Boycotts 
and Recognition Picketing 
“Sec. 704. (a) Section 8(b)(4) of the 


Labor Relations Act, as amended, 
follows 


National 
is amended to 
“*(4)(1) to 
encourage any individual employed by any 


read as 
engage in, or to induce ort 
person engaged in commerce or in an industry 
affecting commerce to engage in, a strik« 
refusal in the his employ 


or a course ot 
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ment to use, manufacture, process, trans- 
port, or otherwise handle or work on any 
goods, articles, materials, or commodities 
or to perform any services; or (ii) to threaten, 
coerce, or restrain any person engaged in com- 
merce or in an industry affecting commerce, 
where in either case an object thereof is: 
“*(A) forcing or requiring any employer 
or self-employed person to join any labor 
or employer organization or to enter into 
any agreement which is prohibited by sec- 
tion 8(e); 

“*(B) forcing or requiring any person to 
cease using, selling, handling, transporting, 
or otherwise dealing in the products of any 
other producer, processor, or manufacturer, 
or to cease doing business with any other 
person, or forcing or requiring any other 
employer to recognize or bargain with a 
labor organization as the representative of 
his employees unless such labor organiza- 
tion has been certified as the representative 
of such employees under the provisions of 
section 9: Provided, That nothing contained 
in this clause (B) shall be construed to 
make unlawful, where not otherwise unlaw- 
ful, any primary strike or primary picketing ; 

“(C) forcing or requiring any employer 
to recognize or bargain with a particular 
labor organization as the representative of 
his employees if another labor organization 
has been certified as the representative of 
such employees under the provisions of 
section Q; 

“*(D) forcing or requiring any employer 
to assign particular work to employees in a 
particular labor organization or in a par- 
ticular trade, craft, or class rather than to 
employees in another labor organization or 
in another trade, craft, or class, unless such 
employer is failing to conform to an order 
or certification of the Board determining 
the bargaining representative for employees 
performing such work: 

Provided, That nothing contained in this 
subsection (b) shall be construed to make 
unlawful a refusal by any person to enter 
upon the premises of any employer (other 
than his own employer), if the employees of 
such employer are engaged in a strike rati- 
fied or approved by a representative of such 
employees whom such employer is required 
to recognize under this Act: Provided fur- 
ther, That for the purposes of this para- 
graph (4) only, nothing contained in such 
paragraph shall be construed to prohibit 
publicity, other than picketing, for the pur- 
pose of truthfully advising the public, in- 
cluding consumers and members of a labor 
organization, that a product or products are 
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It has been proven by history that 
when we slowly chip away at the 
liberty of a certain group or groups, 
that we finally chip away at the lib- 
erty and freedom of all.—Repre- 
sentative Harley O. Staggers of 
West Virginia. 





produced by an employer with whom the 
labor organization has a primary dispute 
and are distributed by another employer, 
as long as such publicity does not have an 
effect of inducing any individual employed 
by any person other than the primary em- 
ployer in the course of his employment to 
refuse to pick up, deliver, or transport any 
goods, or not to perform any services, at 
the establishment of the employer engaged 
in such distribution;’ 


| Hot Cargo Contracts | 


“(b) Section 8 of the National Labor 
Relations Act, as amended, is amended by 
adding at the end thereof the following new 
subsection: 

“*(e) It shall be an unfair labor practice 
for any labor organization and any employer 
to enter into any contract or 
express or implied, whereby such employer 


agreement, 


agrees to cease or re 
trans- 
of the 


refrains or 
handling, using, 
otherwise dealing in any 


ceases or 
frain from selling, 
porting or 
products of any other employer, or to cease 
doing business with any other person, and 
agreement entered into 
such an 
unen- 


any contract or 
heretofore or hereafter containing 
shall be to such extent 
forcible and void: Provided, That nothing 
in this subsection (e) shall apply to an 
agreement between a labor organization and 
construction industry 
subcontract- 
site of the 


agreement 


an employer in the 
relating to the 
ing of work to be done at the 
construction, alteration, painting, or repair 
of a building, structure, or other work: 
Provided further, That for the purposes ot 
this subsection (e) and section 8(b)(4)(B) 
“any person en- 


contracting or 


the terms “any employer,” 
gaged in commerce or an industry affecting 
commerce,” and “any person” when used 
in relation to the terms “any other pro 
ducer, manufacturer,” “any 
other employer,” or “any other person” 
shall not include persons in the relation of 
a jobber, manufacturer, contractor, or sub- 
contractor working on the goods or premises 
of the jobber or manufacturer or perform- 
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ing parts of an integrated process of pro- 
duction in the apparel and clothing in- 
dustry: Provided further, That nothing in 
this Act shall prohibit the enforcement of 
within the fore 


any agreement which is 


going exception.’ 


| Picketing Restrictions} 

c) Section 8(b) of the National 
Relations Act, as amended, is amended by 
striking out the word ‘and’ at the end of 
paragraph (5), striking out the period at the 
~ paragraph (6), and inserting in lieu 
and 


Labx 1 


end 
thereof a semicolon and the word ‘and’, 
adding a new paragraph as follows: 


‘(7) to picket or cause to be picketed, or 
threaten to picket or cause to be picketed, 
any employer where an object thereof is 
forcing or requiring an employer to recog 
nize or with a labor organization 
as the representative of his employees, or 


bargain 


the employees of an 
labor 


forcing or requiring 


employer to select such 


organization as their collective bargaining 


accept or 


representative, unless such labor organiza 
tion is currently certified as the representa 
tive of such employees: 

“*(A) where the employer has lawfully 
recognized in accordance with this Act any 
labor and a 


may not appro 


organization question 


other 
concerning representation 
priately be raised under section 9(c) of this 
Act, 
“<3 
months 
of this 


where within the preceding twelve 
a valid election under section 9(c) 


Act has been conducted, or 

‘(C) where such picketing has been con 
without a petition under 
(c) being filed a reasonable period 
of time not to exceed thirty days from the 
commencement of such picketing: Provided, 
That when such a petition has been filed 
the Board forthwith, regard 
to the provisions of section 9(c)(1) or the 
substantial 1 


ducted section ¥Y 


within 


shall without 


absence of a showing of a 
terest on the part of the labor organization, 
direct an election in such unit as the Board 
finds to be appropriate and shall certify the 
results thereof: Provided further, That noth 
ing in this subparagraph (C) shall be con 
strued to prohibit any picketing 
purpose of truthfully ad 


or other 
publicity for the 
vising the public (including consumers) that 
an employer does not employ members of, 
with, a labor 
of such picketing is to 


or have a contract rganiza 
tion, unless an effect 
induce any individual employed by any other 
person in the course of his employment, not 
to pick up, deliver or transport any goods 


or not 


Rank and File 


to pertorm any services. 


‘‘Nothing in this paragraph (7) shall be 
construed to permit any act which would 
otherwise be an unfair labor practice under 
this section 8(b).’ 


[NLRB Injunctions Against Picketing 
Restricted Where Union Com- 
pany Dominated | 
“(d) Section 10(1) of the National Labor 
Act, as amended, is amended by 
‘section &(b)’, the 
section 8(e) or section 8(b)(7)’, 
period at the end 


Relations 
adding after the words 
words ‘or 
and by striking out the 
of the third 
thereof a colon and the 
vided further, That such officer or 
attorney shall not apply for any restraining 
8(b)(7) if a charge 
employer under 8(a)(2) has 
been filed and after the preliminary investi 


inserting in lieu 
‘Pro 


regi ynal 


sentence and 


following 


order under section 


against the 
gation, he has reasonable cause to believe 
that 
plaint should issue.’ 


such charge is true and that a com 


[Unlawful Boycott and Picketing Actiz 
Damage Suits} 
Man- 


is amended to 


“(e) Section 303(a) of the Labor 
agement Relations Act, 1947, 
read as follows: 
(a) It shall be 
pose of this section only, in an industry or 
labor 


unlawful, for the pur 


commerce, tor any 


activity of 


activity affecting 
organization to engage in any 
conduct defined as an unfair labor 
8(b)(4) of the National 
Act, as amended.’ ” 


practice 
Labor 


In section 


Relations 


by RETURN to our image of the base 


ball game, the two pinch hitters, Landrun 
and Griffin, are pretty proud of their efforts 
They say that the law 
as their bill 

The t Labor is “ex 
tremely pleased.” However, Senator John 
F. Kennedy, who is less enthusiastic, de 
clared that the measure is “the best bill we 
a bill.” The AFL-CIO 


which Daft 


is basically the same 


“with a few clarifying amend 


ments.” Secre ary Ot 


can get and still get 


called the law one makes 


Hartley worse” and denounced it 


to destroy the ability of tl 
to do an effective 


nditions of 


signed 
labor unions 
prove labor’s wages and « 
ontfusion 

weekly 
Association ot 
“Kennedy 
Torbert H 
said: “] 
onterence re 


Ke nnedy 


position ot 


Chere is also some ¢ 
genealogy of the act. The 
paper of the International 
Machinists refers to it as he 
Landrum Act.” Representative 
MacDonald of Massachusetts has 
pleased that the c 
adopted the 


was 
port substantially 
Elliott bill 


and supported the 
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such a bill against both extremes. In other 
words, the conference report as passed by 
the House and Senate was closer to the 
Kennedy-Elliott bill than any other bill, 
and, of course, that bill was patterned after 
the original Kennedy-Ives bill.” Represen- 
tative MacDonald, speaking of the Landrum- 
Griffin bill, which he had voted against, said: 
“While this bill paid lipservice to driving 
racketeers out of the labor movement, it 
seemed to me that their real intent was to 
prevent any organizational drives by legiti- 
mate unions in the presently non-unionized 
South.” 

The official title of the new labor law is 
the “Labor-Management Reporting and Dis- 
closure Act of 1959,” which reflects the fact 
that the bill not only imposes controls on 
unions, but also on management. However, 
Representative Alfred E. Santangelo of New 
York has said: “Of course, many supported 
this bill to clean up the rottenness in labor 
unions, but no such support developed to 
clean up the rottenness in management.” 


ame a ING are the provisions of the 
law in regard to reporting, which affect 
both labor and management: 
“Report of Labor Organizations 
| Reports on Union Adminis- 
trative Policies | 

“Sec. 201. (a) Every labor organization 
shall adopt a constitution and bylaws and 
shall file a copy thereof with the Secretary, 
together with a report, signed by its presi- 
dent and secretary or corresponding principal 
officers, containing the following information— 

“(1) the name of the labor organization, 
its mailing address, and any other address 
at which it maintains its principal office or 
at which it keeps the records referred to in 
this title; 

“(2) the 
officers; 

“(3) the initiation fee or fees required 
from a new or transferred member and fees 
for work permits required by the reporting 
labor organization; 

“(4) the regular dues or fees or 
periodic payments required to remain a 
member of the reporting labor organiza- 
tion; and 


name and title of each of its 


other 


“(5) detailed statements, or references 
to specific provisions of documents filed 
under this subsection which contain such 


statements, showing the provision made and 
procedures followed with respect to each of 
the following: (A) qualifications for or 
restrictions on membership, (B) levying of 
assessments, (C) participation in insurance 
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or other benefit plans, (D) authorization fo1 
disbursement of funds of the labor organi- 
zation, (E) audit of financial transactions 
of the labor organization, (F) the calling 
of regular and special meetings, (G) the 
selection of officers and stewards and of 
any representatives to other bodies com- 
posed of labor organizations’ representa- 
tives, with a specific statement of the 
manner in which each officer was elected, 
appointed, or otherwise selected, (H) disci- 
pline or removal of officers or agents for 
breaches of their trust, (1) imposition of 
fines, suspensions, and expulsions of mem- 
the grounds for such ac- 
made for notice, 
evidence, and 


including 
tion and any 

hearing, judgment on the 
appeal procedures, (J) authorization for 
bargaining demands, (K) ratification of 
contract terms, (L) authorization for strikes, 
and (M) issuance of work permits. Any 
change in the information required by this 
subsection shall be reported to the Secretary 
at the time the reporting labor organization 
files with the Secretary the annua! financial 
report required by subsection (b). 


bers, 
provision 


| Financial Reports| 

“(b) Every labor organization shall! file 
annually with the Secretary a financial 
report signed by its presideni and treasurer 
or corresponding principal officers contain- 
ing the following information in such detail 
as may be necessary accurately to disclose 
its financial condition and operations for its 
preceding fiscal year— 

“(1) assets and 
ning and end of the fiscal year; 


liabilities at the begin- 
“(2) receipts of any kind and the sources 
thereof; 
“ts? 
or indirect disbursements (including reim 


salary, allowances, and other direct 


bursed expenses) to each officer and also to 
each employee who, during such fiscal year, 
received more than $10,000 in the aggregate 
from such labor organization and any other 
labor organization affiliated with it or with 
which it is affiliated, or which is affiliated 
with the same national or international labor 
organization; 

“(4) direct and indirect 
any officer, employee, or member, which 
aggregated more than $250 during the fiscal 
year, together with a statement of the pur- 
pose, security, if any, and arrangements for 
repayment; 


“ 


loans made to 


(5) direct and indirect loans to any 
business enterprise, together with a state- 
ment of the purpose, security, if any, and 
arrangements for repayment; and 


October, 1959 @ Labor Law Journal 








The preservation of freedom in 
America is not an exclusive respon- 
sibility of Government. Every indi- 
vidual to a greater or lesser extent 
shares that responsibility. . . . the 
responsibility that rests upon the 
Steelworkers and the steel compan- 
ies is a heavy one. The American 
people have a right to expect a 
measuring up to this responsibility. 
—President Eisenhower 





“(6) other disbursements made by it in- 
cluding the purposes thereof; 
all in such categories as the Secretary may 


prescribe 


[/nformation in Reports to Be Made 
Available to Members| 

“(c) Every jiabor organization required 
to submit a report under this title shall 
make available the information required to 
be contained in such report to all of its 
members, and every such labor organization 
and its shall be under a duty en- 
forceable at the suit of any member of such 
organization in any State court of compet- 
ent jurisdiction or in the district court of 
the United States for the district in which 
such labor organization maintains its prin- 
cipal office, to permit such member for just 
books, 


to verify 


othcers 


records, and 
report 


cause to examine any 
such 
in its discre- 


accounts necessary 
The court in such action may, 
tion, in addition to any judgment awarded 
to the plaintiff or plaintiffs, allow a reason- 
able attorney’s fee to be paid by the de 
fendant, and costs of the action 


| Repeal of Reporting and Affidavit 
Requirements of NLRA| 

“(d) Subsections (f), (g), and (h) of 
section 9 of the National Labor Relations 
Act, as amended, are hereby repealed. 

“(e) Clause (i) of section &8(a)(3) of the 
National Labor Relations Act, as amended, 
striking out the following 
at the time ths 
made or within the preceding twelve months 
Board a notice of com 
(h)’ 


is amended by 


‘and has agreement was 


received from the 
pliance with sections 9(f), (g), 


“Report of Officers and Employees 
of Labor Organizations 
[Financial Dealings Conflicting with 
Trust Relation] 
“Set: 2. (a) 
organization and every employee of a labor 


Every officer of a labor 


Rank and File 


organization (othe 
exclusively clerical or 
shall file with the 
signed report listing and describing for his 


than an employee pet 
forming custodial 
services ) Secretary a 
preceding fiscal year— 

“(1) any stock, bond, security, or othe 
interest, legal or equitable, which he or his 
spouse or minor child directly or indirectly 
held in, and any income or any other benefit 
with monetary value (including reimbursed 
expenses) which he or his spouse or minor 
child derived directly or indirectly from, an 
employer whose employees such labor or 
ganization represents or is actively seeking 
to represent, except payments and othet 
benefits received as a bona fide employee of 
such employer; 

(2) 
spouse or minor child engaged, directly o1 
indirectly, involving any stock, 
curity, or loan to or from, or other legal or 
equitable interest in the business of an em 


any transaction in which he or his 


bond, s¢ 


plover whose employees such labor organi 


zation is actively seeking to 


represent; 


represents or 
“(3) any stock, bond, security, or othe 
interest, legal or equitable, which he or his 
spouse or minor child directly or indirectly 
held in, and any income or any other bene 
fit with (including 
bursed expenses) which he or his spouse or 
child directly or indirectly derived 
from, any substantial 
which consists of buying from, selling o1 
dealing with, the 
business of an employer whose employees 


monetary value reim 
minor 
business a part ot 


leasing to, or otherwise 
such labor organization represents Or 1s a¢ 
tively seeking to represent; 

“(4)) any 
interest, legal or equitable, which he or his 


stock, bond, security, or othe 
spouse or minor child directly or indirectly 
held in, and any income or any other bene 
fit with value (including 
bursed expenses) which he or his spouse o1 
child directly or indirectly 
from, a business any part of which consists 


monetary reim 


minor derived 


of buying from, or selling or leasing di 


rectly or indirectly to, or otherwise dealing 
with such labor organization; 

“(5) any direct or indirect business trans 
arrangement between him or his 


employer 


action or 
spouse or minor child and any 
whose employees his organization represents 
or is actively seeking to represent, except 
work performed and payments and benefits 
received as a bona fide employee of such 
employer and except purchases and sales ol 
goods or services in the regular course o! 
business at prices generally available to any 
employee of such employer . and 
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payment of money or other 
(including reimbursed ex- 


spouse or minor 


“(6) 
thing of value 
penses) which he or his 
child received directly or indirectly from 
any employer or any person who acts as a 
labor relations consultant to an employer, 
except payments of the kinds referred to in 
section 302(c) of the Labor Management 
Relations Act, 1947, as amended. 


any 


[Exempt Securities] 

“(b) The provisions of paragraphs (1), 
(2), (3), (4), and (5) of subsection (a) 
shall not be construed to require any such 
officer or employee to report his bona fide 
investments in securities traded on a securi- 
ties exchange registered as a national securi- 
ties exchange under the Securities Exchange 
Act of 1934, in shares in an investment com 
pany registered under the Investment Com- 
pany Act of 1940, or in securities of a public 
utility holding company registered under the 
Public Utility 
1935, or to report any income derived there- 
from, 

[When Reports Not Required] 

“(c) Nothing contained in this 
shall be construed to require any officer or 
employee of a labor organization to file a 
report under subsection (a) unless he or his 


section 


spouse or minor child holds or has held an 
interest, has received income or any other 
benefit with monetary value or a loan, or has 
engaged in a transaction described therein. 


“Report of Employers 


| Financial Dealings to Interfere with 
Employee Rights] 

“Sec. 203. (a) 

any fiscal year made— 


"th) 


Every employer who in 


any payment or loan, direct or in- 
direct, of money or other thing of value 
(including reimbursed expenses), or any 
promise or agreement therefor, to any labor 
organization or officer, agent, shop steward, 
or other representative of a labor organiza- 
tion, or employee of any labor organization, 
except (A) payments or loans made by any 
national or State bank, credit union, insur- 
ance company, savings and loan association 
or other credit institution and (B) pay- 
ments of the kind referred to in section 302 
(c) of the Labor Management Relations 
Act, 1947, as amended; 

“(2) any payment (including reimbursed 
expenses) to any of his employees, or any 
group or committee of such employees, for 
the purpose of causing such employee or 
group or committee of employees to per- 
suade other employees to exercise or not to 
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exercise, or as the manner of exercising, the 
right to organize and bargain collectively 
through representatives of their own choos- 
ing unless such payments were contempo 
raneously or previously disclosed to such 
other employees; 

“(3) any expenditure, during the fiscal 
year, where an object thereof, directly or 
indirectly, is to interfere with, restrain, or 
coerce employees in the exercise of the right 
to organize and bargain collectively through 
representatives of their own choosing, or is 
to obtain information concerning the activi- 
ties of employees or a labor organization 
in connection with a labor dispute involv- 
ing such employer, except for use solely in 
conjunction with an administrative or arbi- 
tral proceeding or a criminal or civil judicial 
proceeding; 

“(4) 
a labor relations consultant or 
pendent contractor or organization pursu- 
ant to which such person undertakes activities 


any agreement or arrangement with 
other inde- 


where an object thereof, directly or indi- 
rectly, is to persuade employees to exercise 
or not to exercise, or persuade employees 
as to the manner of exercising, the right to 
organize and bargain collectively through 
representatives of their own 
undertakes to supply such employer with 
information concerning the activities of em- 
ployees or a labor organization in connec 
tion with a labor dispute involving sucli 
employer, except information for use solely 
administrative or 
criminal or civil 


choosing, or 


in conjunction with an 
arbitral proceeding or a 


judicial proceedink; or 


October, 1959 @ Labor Law Journal 





“(5) any payment (including reimbursed 
expenses) pursuant to an agreement or ar- 
rangement described in subdivision (4); 


shall file with the Secretary a report, in a 
form prescribed by him, signed by its presi- 
dent and treasurer or corresponding prin- 
cipal officers showing in detail the date and 
amount of each such payment, loan, prom- 
ise, agreement, or arrangement and the 
name, address, and position, if any, in any 
firm or labor organization of the person to 
whom it was made and a full explanation 
of the circumstances of all such payments, 
including the terms of any agreement or 
understanding pursuant to which they were 
made. 


[Reports of Labor Relations 
Consultants] 


“(b) 


agreement or arrangement with an employer 


Every person who pursuant to any 


undertakes activities where an object thereof 
is, directly or indirectly— 

“€T) 
or not to exercise, or persuade employees 
as to the manner of exercising, the right 


to persuade employees to exercise 


to organize and bargain collectively through 
representatives of their own choosing; or 

“(2) 
mation concerning the activities of employees 
or a labor organization in connection with a 


to supply an employer with infor- 


labor dispute involving such employer, except 
information for use in conjunction 
with an administrative or arbitral proceed- 
ing or a criminal or civil judicial proceeding; 


solely 


shall file within 30 days after entering into 
such arrangement a report 
with the Secretary, signed by its president 
corresponding principal 
the name under 


agreement or 


treasurer or 
containing 


and 
officers, which 


such is engaged in doing business 
and the 
detailed 
tions of such 
Every such person shall file annually, with 


year during which 


person 
address of its principal office, and a 
statement of the terms and condi 
agreement or arrangement. 


respect to each fiscal 
payments were made as a result of such an 
agreement or arrangement, a report with the 
Secretary, signed by its president and treas- 
urer or corresponding principal officers, con- 
taining a statement (A) of its receipts ot 
any kind from 
labor relations advice or services, designat- 


employers on account of 
ing the sources thereof, and (B) of its dis- 
bursements of any kind, in connection with 
such services and the purposes thereof. In 


shall be 


set forth in such categories as the Secretary 


each such case such information 


may prescribe. 


Rank and File 


[Limitations on Construction of 
Reporting Requirements | 
“(c) Nothing in this section shall be con 
strued to require any other 
person to file a report covering the services 
person by 


employer or 


his giving or 
to give advice to such employer 
or representing or 
such employer 


of such reason of 
agreeing 
agreeing to 
any court, admin 
istrative agency, or tribunal of arbitration 
or engaging or 
lective 
ployer 
other 


represent 
before 
agreeing to engage in col 
bargaining on behalf of 
with respect to 
terms or 


such em 
, 


wages, hours, or 


conditions of employment 


or the negotiation of an agreement or any 
question arising thereunder. 
“(d) Nothing 


shall be 


contained in this 
construed to require an employet 
to file a report under subsection (a) unless 
he has made an expenditure, payment, loan, 
agreement, or arrangement of 
scribed therein. Nothing contained in 
shall be construed to 
other person to file a report under subsec- 
tion (b) unless he 
ment or 


section 


the kind de 
this 
section require any 
Was a party 
arrangement of the 


to an agree 
kind described 
therein 

this 


any 


“(e) Nothing contained in section 
shall be 


officer, 


construed to require regular 


supervisor, or employee of an em 
ployer to file a report in connection witl 
services rendered to nor 
shall any employer be 
report covering expenditures made to 


such employer 
required to file a 
any 
regular officer, employee ot 


an employer as compensation for service as 


supervisor, O1 
a regular officer, supervisor, or employee of 
such employer. 

[NLRA Free Speech Preserved 


“(f) Nothing contained in this 
shall be construed as an amendment to, or 


section 


modification of the rights protected by, se« 
tion 8(c) of the National Labor 
Act, as amended. 


Relations 


[“Interference, Restraint or Coercion” 
Defined | 

‘interfere 
this 
restraint, and coercion 


term with, restrain, 


used in 


“(g) The 


or coerce’ as section means 


interference, which 
if done with respect to the exercise of rights 
guaranteed in section 7 of the National 
Labor Relations Act, as amended, would, 
under 8(a) of Act, constitute 
an unfair labor practice 


section such 


“Attorney-Client Communications 
Exempted 

“Sec. 204. 

shall be 


Nothing contained in this Act 


construed to attorney 
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require an 





who is a member in good standing of the 
bar of any State, to include in any report 
required to be filed pursuant to the provi- 
sions of this Act any information which was 
lawfully communicated to such attorney by 
any of his clients in the course of a legiti- 
mate attorney-client relationship.” 

Section 209 of the act puts teeth into the 
above provisions. It provides for fines up 
to $10,000 or imprisonment for not more 
than one year or both for persons willfully 
committing violations. 


In order to eliminate the possibility of a 
case’s falling within the “no-man’s land” 
where neither a federal nor a state forum 
is available to the parties, the new law has 
NLRA as follows: 


amended the 


“Federal-State Jurisdiction 


“Sec. 701. [a] Section 14 of the National 
Labor Relations Act, as amended, is amended 
by adding at the end thereof the following 
new subsection: 


“*(c)(1) The Board, in its discretion, may, 
by rule of decision or by published rules 
adopted pursuant to the Administrative Pro- 
cedure Act, decline to assert jurisdiction 
over any labor dispute involving any class 
or category of employers, where, in the 
opinion of the Board, the effect of such 
labor dispute on commerce is not sufficiently 
exercise of its 


substantial to warrant the 


jurisdiction: Provided, That the Board shall 
not decline to assert jurisdiction over any 
labor dispute over which it would assert 
jurisdiction under the standards prevailing 


August 1, 1959. 


upon 


N THE SAME DAY that the President 
signed the Secretary of Labor 
Mitchell announced that the following steps 
had already been taken to carry out the 


act, 


responsibilities required of his department 
by the new law 

“L) Bt 
Bureau of Labor-Management Reports has 
within the Department of 


new bureau to be known as the 


been organized 
Labor. 

“(2) Work is well along on the develop- 
ment of the necessary forms and procedural 
instructions to be issued by the Department 
of Labor for labor management 
firms, and labor and management officials 
who will report under the new law. 


“Within 10 days of 
the Department will issue preliminary regu- 


unions, 


this announcement 


lations advising unions of the procedures to 
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filing trusteeship 
which are due within 30 days. 


be followed in reports 

“The labor organization report form which 
is to accompany the submittal of copies of 
constitutions and by-laws from all unions 
within 90 days has been prepared in pre- 
liminary form and a quarter of a million 
will be distributed for the use of 
unions well in advance of the expiration of 
the 90-day period 


copies 


“(3) General information bulletins ex- 
plaining the provisions of the law for the 
guidance of labor and management officials, 
union members, and the general public are 
being prepared for release. 


“(4) The AFL-CIO 
management trade 
requested to designate 
consult in the initial phases of planning with 
officials of the Department of Labor on the 
details of the new law with respect to the 
particular provisions affecting them. 


and representative 
associations have been 


representatives to 


“(5) Representatives of the Department 
of Labor in 21 major across the 
country will be available immediately to ex- 
plain the provisions of the law to interested 
These representatives will be sta- 
Boston, New 

Pittsburgh, 


cities 


persons. 
tioned in the following cities: 
York, Buffalo, Philadelphia, 
Birmingham, Atlanta, Cleveland, Detroit, 
Chicago, Minneapolis, Kansas City, St 
Louis, Denver, San Francisco, Seattle, Los 
Angeles, Raleigh (N. C.), Nashville, Mem- 
phis, Dallas. Announcement of the names 
and addresses of these representatives will 
be released locally.” 


Goldwater's Definitions 


The senator from Arizona has defined 
several common labor terms. 


In order to facilitate the recent debate 
on the labor bill on the Senate floor, Sen- 
ator Barry M. Goldwater prepared the fol- 
lowing glossary of terms 


“1. Secondary boycott: A secondary 
boycott involves the application ot pressure 
—usually economic pressure—on one com- 
pany for the purpose of forcing it to stop 
doing business with another company. There 
are two types of secondary boycotts: the 
secondary employee boycott and the 
ondary consumer boycott. 


$ec- 


“A secondary employee boycott involves 
the refusal of employees of a neutral or 
third party employer to perform work for 
the purpose of compelling their employer to 
cease doing business with another employer 
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‘A secondary 
boycott involves the refusal of consumers 
or customers to buy the products or serv- 
ices of one employer in order to force him 
to stop doing business with another employer 


consumer, o1 customer, 


“It is generally agreed that the Taft- 
Hartley Act intended to outlaw the 
inducement of secondary employee boycotts. 
The language of the act does not touch the 
secondary consumer boycott. The current 
discussion in regard to secondary boycotts 
relates to making more effective the prohibi- 
einployee boycotts 


was 


tion against secondary 
and the question of adding a prohibition 
Among 


terms commonly used in secondary boycott 


against secondary consumer boycotts. 


discussions are the following: 

“(a) Primary employer: He is the 
ployer involved in the primary dispute with 
the union 


em- 


He is the em- 
ployer who does business with the primary 


“(b) Secondary employer: 


employer that is engaged in a labor dispute 
“te ¢ The 
the physical location such as a construction 


mmmon = situs: term reters to 
project, where the employees of more than 
one employer are performing work at the 


same time 


“The question of picketing at a common 


situs is at issue. The present law has been 
interpreted to permit picketing at the com 
mon situs only under very limited circum- 
stances, one of which is that the employer 
with whom the union has a primary dispute 
does not have a regular place of business in 
the area 

clause: This is a provi 


“(d) Hot cargo 


collective bargaining contract 
which seeks to permit employees to refuse 
work on materials or equipment 
b ing 


sion in a 


to perform 


received trom. ot sent to another 


employer with whom the union has a pri 


mary dispute 


“Under 
hot cargo clauses were accepted as a valid 
unlawful conduct. Sub 


early Board and court decjsions, 


defense to otherwise 


sequent decisions have changed the rule 


Hot cargo provisions are no longer a valid 
to otherwise unlawful conduct un- 
boveott 


defense 
det the 
the act 


secondary provisions of 


“(e) Struck work: Struck work is work 


which is farmed out or subcontracted to 


another employer because of the existence 
of a strike in the primary employer’s shop 
Board 


certain 


“Under the and 


the courts 


present act the 


have, under circum 


stances, found no violation of the secondary 


Rank and File 


ott section of the act where employees 
employer refused to 
handle work from another employer which 
would have been handled by his own em 


ployees but for the existence of a strike 
“2. Picketing: 
“(a) Blackmail or coercive picketing: This 
term referring to picketing 
which has the effect of coercing employees 


of a secondary have 


is a general 
in the exercise of their right to freely select 
or reject a bargaining agent 

“For 


the courts 


more than 5 years the Board and 
held that the Taft-Hartley Act 
did not restrict such picketing except where 
the picketing was designed to compel an 
to bargain with one union 
another union had been certified 
Within the several Board and 
court thinking has changed and now, under 
such will 


employer where 
alre ady 
past years, 


certain circumstances, picketing 
be regarded as a violation of section 8(b)(1) 
of the act 

“¢b) Organizational picketing: This is pick 
eting which directed 
urging employees to join a union 

“(c) Rec picketing: This is 
eting which has as its objective compelling 


ostensibly is toward 


rqnition pick 


the employer to recognize the union as the 


bargaining agent for its emplovees without 
an election 


“Some State courts have tried to make 


a distinction between organizational and 


recognition picketing, permitting the former 
while prohibiting the latter. In some cases, 


the difference in the objective of the pick 


eting may be obvious: in other cases the 


difference turns on rather small facts 


“3. Strikes: A 
fusal on the part of employees t 
work \ | 


strike can be 
or secondary 


strike is a concerted re 
perform 


either primary 


“(a) Economic. strike This is a. strike 
which takes place because of a dispute ove1 
and working conditions. Such a 


boycott 


wages, hours, 


strike is really a primary employee 
practice 
purpose of such a strike is to counter 


company’s un 


“(b) Unfair labor strike Phe 
what 
the union alleges to be the 
fair labor practices 

) Recognition: strike his is a strike 


] 


to compel the company to recognize the 


union as the bargaining agent for a group 


of employees without an election 
land: The 
businesses in the United 
National Labor 

declined to, 
vhich State 


reters 
States 


“4. No-man’s phrase 
to those 
which the Relations 
could, 


jurisdiction 


over 


soard but has exercise 


and over courts 
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and agencies have been, by Supreme Court 
decisions, precluded from exercising juris- 
diction in certain basic matters relating to 
labor relations. These companies and their 
employees are currently without a forum 
which can such basic matters as 
representation and unfair labor practices. 
“The courts have generally held that 
Congress, in passing the Wagner Act in 
1935 and the Taft-Hartley Act in 1947, 
intended to exercise its full authority under 
the commerce clause in the Constitution. 
Thus, the NLRB was empowered to exer- 
cise jurisdiction over all enterprises engaged 


consider 


in interstate commerce and all enterprises 
whose activities affected interstate commerce 
The Board, for administrative reasons, has 
never exercised its full jurisdiction. Until 
about 3 years ago State courts and State 
agencies generally operated in those areas 
in which the National Board could have 
acted but did not. Then, beginning with 
the Supreme Court’s decision in the Garner 
case, State courts and agencies have been 
increasingly restricted in their activities in 
this area on the theory that, for certain 
important purposes, Federal law has pre- 
empted the field.” 


Company Policies in Regard to 
Maternity Leaves Vary Widely 


A survey has been made by the NICB 
to determine what measures are being 
employed currently. 


Women comprise one third of the labor 
force of the United States, with nearly 4 
million being working wives in the principal 
childbearing age group of 20 to 34 years of 
age. Employment of women in this age 
group has risen steadily and so has the 
birthrate. Therefore, companies have been 
forced to formulate policies as to when an 
employee must be terminated or placed on 
leave when she becomes pregnant. 

The National Industrial Conference Board 
recently conducted a survey to ascertain 
what measures companies are taking to pre- 
serve the employee relationship when the 
stork plans a visit. Many firms place a 
premium on women who maintain satis- 
tactory employment records over a period 
of years. Extension of a maternity leave to 
such women is a tacit recognition of their 
loyalty and is in the interests of the com- 
pany. Good public reiations, employee morale, 
labor market shortages, employment and 
training costs are considerations that may 
influence a company to grant maternity 
leaves of absence. 
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Whether the maternity leave is for three 
months or for two years, the pregnant 
woman is often required to begin the leave 
not later than a specific time prior to de- 
livery. Out of 46 companies supplying such 
information, 27 set the date for leaving 
somewhere between the fifth and sixth 
month of pregnancy: 

Number 
of Months Before 
Expected Delivery 
weeks 
months 
months 
months 
5 months 
6 months 
Individual basis 


Number of 
Companies 


Continuation of employment until the 
deadline is contingent upon the employee’s 
ability to meet her job requirements with 
proper regard for her health. Some com- 
panies believe that the proper time to com- 
mence a maternity leave is dependent on a 
number of factors, including the judgment 
of the immediate supervisor, the desires of 
the employee and the physical condition 
of the employee. 

Out of 112 companies, all but one grant 
a maternity leave, without pay, in excess of 
the eight weeks. Over a third of the com- 
panies studied grant a minimum leave of 
six months, while more than a fourth give 
a year’s leave. Three companies permit up 
to two years’ absence. In addition, abcut 
half of the companies permit an extension 
of the original leave period in the event the 
employee is physically unable to return to 
work on schedule. 

One of the problems involved in maternity 
leaves is that of seniority. Three fourths 
of the maternity plans included in the study 
provide for some degree of seniority pro- 
tection. Of these, two out of three permit 
seniority to accumulate during the leave 
period. In the remaining firms, the woman 
retains whatever seniority she has accrued 
up to the time of taking leave. 

Another problem is whether the same or 
a similar job will be offered to the woman 
upon re-employment. About a quarter of 
the companies surveyed guarantee that the 
woman can return to the same or a similar 
job at the end of the leave. In some com- 
panies the woman returns to her forme: 
rate of pay; in others she receives the cur- 
rent rate for the job. The employee who 
replacement for the returning 
woman is either transferred, demoted or 
dismissed to make room, consistent with 
any seniority rulings that might apply. 
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In Future Issues... 


Taft-Hartley Amendments.—The Labor-Management Ke 
porting and Disclosure Act of 1959 amends the Labor-Manage 
ment Relations Act by provisions of Title V in connection 
with the fiduciary duties of union personnel, by provisions of 
Title I] in regard to reporting by unions, and by the provisions 
of Title VII. Title VII contains the bulk of the amendments 
which are important and extensive, covering such matters as 
extortion picketing, economic strikers, secondary boycotts, 
recognition picketing, hot cargo clauses and the jurisdiction MAIL TODAY! 
of the National Labor Relations Board. 


To round out our coverage of the new labor law, we will 
have an article next month which deals with the all-important 
provisions of Title VII. The author is Harry H. Rains, a 


New York attorney. 
= 
elgency Shop Agreements.—The agency shop is one solu 


tion to the problem of the worker who benefits from union 
representation but is not a union member. Under such an 
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agreement he, in effect, must pay the union a fixed sum of 
money for acting as his bargaining agent. Next month we 
will present an article on the agency shop in relation both 
to the NLRA and to the right-to-work laws of the several 


ILL. 


states. Particular attention is given in the article to the 
agency shop situation in Indiana. The author is Norman F 





Jones, a California labor relations consultant. 


Suing a Labor Union in a Federal Court.—-Attorneys who 


attempt to bring a suit against a labor union in a federal court 


WN 


are immediately faced with a number of problems. They 
might wonder whether the union can be sued as an entity or 


CHICAGO 46, 


IN THE UNITED STATES 


whether the class suit device must be used—or they might 
wish to know what the specific requisites of the class suit are 
as it involves labor unions, They might also want to know 
how to meet the requirements of diversity or how to meet 
the requirements of jurisdictional amounts in the specific con 
text of the peculiar situations created when dealing with 


labor unions. 


\ 
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The problems which arise in a suit against an unincor 
5S 
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porated labor union are knotty ones. We have an article 
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scheduled for a future issue which presents answers to these 
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questions. It is authored by Sherman Louis Cohn, an attorney 


| 


with the Department of Justice 
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Mail Today 
for Full Information on 


NEW 1959 
LABOR LAW 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, III. 


Send tor our own use or distribution and not 
for resale the CCH books indicated below at 
prices quoted, (Remittance with order saves 
postage and packing charge same return 
privilege. ) 


Fill in 
Amt 


NEW LABOR LAW OF 1959 With Explana- 
tion (9443). Prices: 1-4 copies, $1.50 ea.; 5-9 
$1.30 ea 10-24, $1.20 ea.: 25-49, $1.10 ea.: 
50-99, $1 ea 
MAY ALSO WANT 
New Disclosure Requirements, Pension Plans 
and Employee Benefits, Welfare and Pension 
Plans Disclosure Act with Explanation (8442) 
Topical index; 32 pages. Prices 1-4 copies 
$1 ea 5-9, $.90 ea 10-24, $.85 ea.: 25-49 
$.75 ea.; 50-99, $.70 ea 
Union Contract Clauses (4333) 780 pages 
hard bound, gold stamped. Price: $9 a copy 
on 15 days’ approval 
Remittance herewith [] Send. bill 
(Subscribers for CCH’s Labor Law Reports receive 
items 1 & 3; Labor Law Guide, Labor Law Course 
loth Ed., Current Law Handybooks receive item 


1; Pension Plan Guide receive item 2. They should 
order only for extra copies.) 


Low Price 


| 
Signature & Title 
Firm 
Attention 
Street Address 


9443—754 


City, Zone & State 
(lf ordering by letter or purchase order, 
please attach this card.) 


Ready with Answers—New Guide to 


Sweeping 1959 Federal Labor Law— 


NEW LABOR LAW OF 1959 WITH EXPLANATION 


“Labor-Management Reporting and Disclosure Act of 1959” 


* Contains Full, Understandable CCH Explanation 
¢ Saves Time, Energy in Digging Up the Facts 


¢ Handy for Desk Reference 


Here’s a clear outline of the “what’s what and why” of the sweeping new 1959 
labor law. 

Impartial, uncolored, this new one-source CCH help gives you the facts as 
they stand. Just a simple flip of a page and you have answers to such pertinent 


questions as: 

e what reports are required from unions, union officials, certain union 
employees? 

e what requirements are necessary to set up a union trusteeship? 

e« what information must employers supply with regard to expenditures 
relating to employees’ rights? 

e how will election of union officers be regulated? 

. and much, much more, YES, this book should be on the desk of everyone 
concerned with unions, employees, or management. It’s 96 pages of sure-fire 


information on the first major legislation affecting labor-management rela- 
tions since the Taft-Hartley Law. 





CONTENTS INCLUDE: Full Text of the New Law e Background of the 
New Law e Plain-English Explanation of All Provisions @ Highlights of 
Changes @ Effective Dates of Important Provisions @ Check List of Required Re- 
ports @ Labor-Management Relations Act Changes @ Definitions @ Topical Index 











Make Sure You Know How the Law Affects You! 


ORDER YOUR COPIES TODAY! 
You'll find a convenient postage-free, tear-off Order Card attached. Fill in 
and return it today for prompt delivery. Price, just $1.50 a copy. 


A COMMERCE CLEARING HOUSE PUBLICATION 


CCH, PropuctTs, COMPANY. 
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